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THIRD PERIOD. 

THE PERIOD OF THE GROWTH OF 
THE ESTATES OF THE REALM. 

{Continued.) 
CHAPTER XXV. 

'2C!>t gfcftare of x\^t (Eommons m tftt ^arliamntt— ©rigin 

of tte 'Eototr f^ouse. 

In addition to the deliberative, judicial, and taxing assemblies 
of the prelates and barons, Edward I. repeatedly summoned 
deputies of the covimunitates, without formally binding himself 
to the irregular procedure of 49 Henry III. The warlike 
King, in want of money, found in the wars which he under- 
took to increase his island-realm, the most valid reason for 
summoning his faithful cammunitates to "meet common 
dangers with common resources," and to take counsel with 
the King as to the means of carrying on war, and raising 
funds. This proceeding is first clearly shown in 10 Edward 
I. (24th November, 1282), when, after the conquest of Wales, 
four knights from each shire, and two deputies from different 
towns were summoned " to hear and to do such things as should 
be laid before them on the part of the King.** Once again, in 

VOL. n. B 
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11 Edward I. (on the 30th September, 1283) there were sm 
moned to the parliament at Shrewsbury {in addition to c 
hundred and ten earls and barons), two knigbta from ( 
shire, and two burgesses from each of twenty-one towns, j 
deliberate on the affairs of conquered Wales. In 18 Edward J 
(1290), the sheriffs were directed to send two or three knigl 
from each shiie "ad constdendam et conaentitindum his i 
comites haronvg et proeeres turn duxcrint coticordnnda," but ] 
deputies of the towns. The object was the framing of i 
tant statutea, particularly the statute Quia EmjHorcs as to ti 
alienability of the fiefs. In 23 Edward I. (80th Septei 
129S), in the stress of war, two knights from each shire, i 
two burgesses from each town were commissioued " ad fad 
dmii, quod tunc de communi consilio ordinabiti'r ,- " upon v 
a considerable grant of aids was made. After this , 
parliament at Westminster, at which two hundred depuU/ 
from the towns appeared, the snmmons of connties 
boroughs was repeated under the same reign several times j 
the following years.* 



■ Thifl epoch of Edward haj been 
treated of in delaU in the Peen' Re- 
port (i. 171-254). As eiirlyas 1 Ed- 
ward I. we Sod four knig:lita from each 
shire, KDd four depatiee of the towns 
mimmoni^, but onlv aa deputationa for 
taking the oath in slUigiBuce. Id 3 
Edwwd I. the Btatute o! Weatminatfr 
1 mentiona the esirlii, barotu, and the 
"eommanUat," but only iu the seme of 
the aggregate Crown riuuiUaa^. The 
gjant« of Bubaidiea are nude by tlie 
prelates and bamDi alone in the name 
of the "alii lie rrijKO." In 11 Edward 
I. WH find tbe Griit formal dcpatation 
of four ktii;;bla of the Bbire, and two 
tnun of tliu towns, who ehiill appear 
" eiidowe<] wilb full powers froui their 
eomniunitai," to bear nnd lo do as aball 
bo referred la them on the part of the 
King ; thiity-two oountiea sbalt send 
thur men to Nrirthnmpton. Ave ihall 
■eod their deputies lo York. Tliia is a 
priiuiUve, an yei irregular formation 
(Peers' Beport, i. 187. 188). To the 
Inter parliaiuent at Shrewabur; (11 
iCdw. lU,^foi the delibcrutians respect- 



ing Ihe inmrporotion of Wales, \ 
knights were summoned froia a 
ooiiiity, and deputies for Landon ■ 
twenty otiier cities. The statute 
Acton Bumell de nereatonbat 1 
however, pasari] by the " King and 
coiinael; the eollaboration of ] 
cnmmouera ia aot diaoemible iKl 
(Report, i. 189-101). In 12 Bdirf 
III, the Btatnti-B of Wale* n " 
laud appoiir to have boenii 



itioHoiUni*, I 



hcom 



Btntute df drinh eanditi 
Blntnte of WesttiuDst^r 2, and 
flrmation orM]igDa Cliacta W[ 
proclaimed without the aaais 
the cuiamHoa, "habito tuptr . . 
1110 oHn'tli'o trwtata" (Report, i. 
In le Edwanl I- the Cliaaoellor 
Exohequer (after the borons bn 
fUBod u aulffiiily) imposes a tall 
upon the towns and demesnes. 
Edward 1. tite sheriffs were 
to aenil two or three kni){hts 
cndioribHi nith full piiwera fo 
sulTes and the communiiat ei 
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No constitutional record had as yet acknowledged the ne- 
cessity for such a summons ; but what once took place under 
Henry III., in a time of tumult and on compulsion, was 
repeated by a wise monarch in recognition of a political 
necessity. He wished to ask and hear the commons, and 
have their consent to certain things, so that they might 
contribute money with the more readiness. Accordingly two 
kinds of convocations occur — 

1. A general summons for the purpose of strengthening the 
laws, and redressing national grievances, such as had been 
already attempted at the time of the barons' war, but had not 
been established. 

2. A special summons for a grant of tax, or deliberation of 
certain political acts, which had several times taken place in 
the former reign. 

The summonses were for a long while very discretionary, 
and the number of the towns varied greatly. The writs of 
summons are directed to the sheriffs, sometimes immediately 
to the town magistrates; the deputies receive special in- 
structions, and on account of money transactions there appear 
as a rule two from each communitas, in order to exercise 
mutual control over each other. The King was accustomed 
to receive their petitions at the commencement of the pro- 
ceedings ; and at the close to dismiss them with his thanks, 



^ad ootiimhmbim et consent iendum hh 
qu:e comitett et harone$ et pr ore res turn 
duxerint concurdauda:" five counties 
Bend three knighta, all the rent two 
knights; towns are not eumnioned. 
The object was probably to gain tlie 
consent of tlio vassals of tlie Crown 
to the statute Quia Empfort.s as to the 
alienabilitv of the fiefs (Report, i, 107- 
2(H). In '22 Edward I. two knights 
de disrretiori})U8 were summoned with 
full powers **ad consulendnm et con- 
sentiendum ; " by a second writ the 
sherilTs were subsenuently ordered to 
send two additional knights (Report, 
i. 211). In 23 Edward I., in the time 
of war and pecuniary embnrrnssment, 
the first regular summons tiikes place 
(the original writs of whicli still exist), 
of two milites from each county, and 



two burgesses from each one of one 
hundred and fifteen cities and boroughs 
** ad faciendum quod tunc de commttni 
consilio ordfnahitnr" The object is 
the obtaining of an important suhsidy 
(Report, i, 217, 218), In 21 Edw ird L 
a new grant of subsidy for the countii s 
and towns is made. In 2i) Edward I. 
the statute de tallatjio was pnssod, 
wliicli will be discussed below. In 27 
Edward I. tlie statutes dcjinihuit hratis 
and de faUa moneta were agnin pro- 
claimed without tlie nssistunco of the 
commuiuT.. In 28 Edward I. occurs 
the summons of three deputies from 
the shires to a nuirnium without the 
summons of the cities; in VA Edward 
I. a general grant of sub.-idies in a 
concilium otherwise irregularly con- 
voked. 
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and with the request that tbej would be prepared for any 
new call. It was not until the last year of Edward I.'b reign 
that they were mentioned in the preamble to a statute. But 
from that time forth their importance, like that of the heredi- 
tary peerage, slowly advances, corresponding to the increaaing 
importance of the local unions for State-service and State- 
taxation. Because these State rights are connected with 
corresponding State duties, the Lower House attains a ehare 
in the Government, not (like the peerage) by participating 
in the royal judicial power, but in another direction, viz.: 
Firstly, in the granting of tases ; secondly, in the central 
government, by means of petitions and motions ; and thirdly, 
in legislation. 

I. %\it taiatfon of tfte tonnttes nnti tolnns was at first the 

nnmistaliable object of the Lower Houses being convened. 
Under Edward I. it was no longer doubtful what waa meant 
by "faciendum." 

For two generations it had been an established fact that 
the ordinary revenue of the King waa insufficient to cover the 
needs of the country, and that it required to be periodically 
supplemented by taxes (extraordinary revenue). For more 
than two generations it had been an established fact that 
these subsidies neither could nor ought to be provided by the 
ausilia and scutagia- of the Crown vassals alone, but that, in 
due proportion, the auxilia {tallagia) of the towns, freeholders, , 
and farmers of the demesnes should also contribute a hide- 
tax {carucagium — the carucata equals a hundred acres), and 
that personal property should be liable to the extent of a 
fraction of the total income {one-tenth, one-fifteenth, etc.). 

Since Henry 111. began to reign it had been established by 
numerous grants and refusals, that such universal impositions I 
of taxes should be negotiated in a concHium of the Crowo ' 



Tlie time had now arrived in which these various groups of 
taxes necessarily developed into a general land-tax and income- 
tax, upon the following principles: — 

1. The way was prepared for the blending of all the indivi- 



ivi- I 
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Ina! tases that were raised from landed property, into h 
^neral land-tax, by tlie esaction of a contribution from hides 
the occasion of the Saladin tithes, on the ransom of 
2icbard I., and in the carueagium oi 1194; and then again 
several times under Hem-y lU, (for eiample, in 1220). But 
it was no easy task to make this method of taxation acceptable 
to the Crown vassata. 

The scutagia were only intended to serve as the substitution 
money of a knight's service for campaigns which were really 
intended; but esperience bad long since taught that the roya) 
conncil, in case of need, could feign a campaign ad hoc. 

The auxilia of the feudal vaseala were only due in certain 
cases where the honour and the necessity of the feudal lord 
were involved; but it was still possible to appeal successfully 
to the patriotism of the highest council of the Grown, showing 
that a case of need in the person of the sovereign ought not 
to be waited for, but that a clear need of the national govern- 
ment was just as important as the cases of honour and 
necessity in bis person ; regard, however, being had to the 
fact that the vassals had already been severely burdened in 
their heavy relevia and other feudal dues. 

The military fiefs were, according to tbo feudal register, 
assessed at like amounts for the aids as for the scutages; 
whilst the carucugia of the common possosaiona were at first 
taxed according to the bides, but afterwards according to the 
actual produce, by the assessment commissions of the county. 
It was now certainly in harmony with the usage of the landed 
interest to leave the rate of the land-tax, when once fixed, as 
far as possible unchanged, and in the same manner it was 
incompatible with the honour of the great vassals to allow 
themselves to be assessed by committees of the townships. 
But on the whole, the rating according to the actual yield of 
the bides was more favourable for the knights' fees, and 
the new assessment became still more acceptable when, haviug 
regard to their other feudal dues, the knights' estates were 
at a somewhat lower rate, and their honour was 
[by the fact that special commissions were appointed 
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with the co-operation of the Grown vassale for the assessment 
of this tenure. 

It will he shown below that the above views led to the 
formation of the general land-tax, raised according to a 
uniform rate from the whole county. 

2. A supplemental tax raised from personal property had 
originated long before in the royal claim to the taUagia of the 
farmers of demesnes and towns. It was manifestly in the 
interest of the taxpayers that the amounts should be uni- 
formly fixed by proceedings in Parliament. Quittances of fee- 
farm and purchased guarantees were in themselves checks 
upon the unbounded arbitrariness of the Exchequer. In 
another direction the civic revenue had increased to such an 
extent, by trade and industry, that it had become a consider- 
able source of taxation side by side with landed estates. 
Undeveloped as were the economic notions of the Middle Ages, 
it was perceived even in those days that in addition to indirect 
taxation, a direct taxation — that is, a taxing of the total 
income of individuals — was reasonably justified. On the 
raising of the Saladin tithes, and at the ransom of Bichard I., 
this kind of assessment had come into use ; John had extended 
it in his arbitrary manner to the whole population ; under 
Henry III. it had been repeatedly applied, though with the 
exception of the clergy, and probably with a special rating 
for the Crown vassals. Making such allowances principally 
in the case of an assessment at a lower rate, regard being 
had to the other burdens imposed upon the tenentcs in cajnfc, 
the income-tax was suited to be raised as a usual accompani- 
ment and supplement of a general land-tax, which it had 
actually become. 

3. The extension of the land and income-tax to the clergy 
had been so far accomplished in the preceding period that 
the prelates, after some opposition, peaceably paid the aids 
and scutages imposed upon their great landed possessions, so 
far as they were held by barony, and in such cases made 
their grants in common with the temporal vassals of the 
Crown. On the other hand, they resisted the taxing of their 
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Koiher revenne arising from land held bj- ordinary tenure, 
Viithes, offerings, and surplice fee8, etc., althongb these had 
> contributed to the Saladiti tithes, and apparently also to the 
L ransom of Eichard I, But meanwhile the papal rule had 
fi accustomed the Eoglish clergy to a heavy taxation of their 
Ivhole income, and had assessed the rich English ecclesiastics 
*0li a most proGtable scale. The taxation of the smaller 
livings, which under other circumstances would have beeu 
difficult to justify, could in England be justified by the dis- 
proportionate amount of their income. And now that a 
general income-tax for the lay population had become the 
rule, a time came in which, influenced by a higher patriotic 
feeling, the English clergy, if they were to pay income-tax, 
would rather pay it to the King than to the Eoman bishop. 
As a matter of fact it was soon seen that they made no serious 
resistance, on being forced to make payment to the King, so 
LSong as the point of honour remained intact, so that the clergy 
{ranted their income-tax through special commissioners, under 
fecial arrangements, and, as far as possible, according to 
I filed rate. C' 

, The exaction of the tolls and duties on consumable goods 
certainly in some measure limited by the usage of the 
Eormer period, but was subject to the police control of the King, 
nd to hia right as the arbiter of commerce to regulate the 
ports and markets, which right frequently led to attachments 
of property and to special transactions with foreign and 
native merchants ; whilst (as people by degrees became con- 
inced) the payments wrung from the dealers fell finally as 
mposts upon the consumers. It became more and more 
manifest that the exaction of indirect imposts could not well 
B separated from the grant of direct taxes. 
I Such was the state of the taxation of the country, which 
tader Edward I. led to a stormy crisis, not unlike the course 
of events accompanying the origin of Magna Charta ; yet with 
this material difference, that on this occasion of general re- 
sistance offered to a great monarch by his country, each side 
icted loyally and with confidence in the loyalty of the other. 
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Edward, suffering under the evil effects of the baronB' i 
and the bad economy of his father, began his reign ■ 
financial embarrassmenta, which, owing to his numerot 
wars, became much aggravated. The brilliant Bucceaees 4 
his rule, however, placed him in the position of being able 1^ 
appeal successfully to the patriotic feelings of his prelatel 
baroQB, and commim/e, who, as a rule, willingly responded % 
the greatest calls made upon them. In the year 1294, h 
ever, being compelled to extreme exertions by the militai 
events upon the Continent and hia obligations towards 1 
allies, he resorted to violent measures, demanding not 1 
than the half of the clerical revenues, after he had alreac 
attached the treasure of the Church and the wool ( 
merchants ; yet after long negotiations he contented 1 
in the following year with one-tenth from the clergy, ( 
eleventh from the barons and knights, and one-seventh from 
the towns. In the ensuing year, whilst the needs of war 
became intensified. Pope Boniface VIII., in the bull " Clerku 
laicoB" of 24th February, 1296, intervened with an absolnte 
prohibition to the clergy to pay any tax whatever out of the 
revenues of the Church ; whereupon Edward answered by 
confiscating the estates appertaining to the archbishop's see, 
and declaring the whole of the clergy "outside the pale of 
his protection" (that is, in outlawry). In this critical siti 
tion the great constable and the marshal, in harmony \ 
the feelings of the Crown vassals, refused to do their servie* 
for the expedition to Gascony, withdrew after a violent altejj 
cation, and prepared for armed resistance. Edward, thq 
hard pressed, again resorted to a distraint upon all the vot 
of the merchants, to the imposition of heavy payments 1 
kind upon the counties, and then to a levy of all thoi 
capable of bearing arms, including both feudal v 
all tenants of £20 value. Thus at length the whole of t 
people, with the city of London at their head, were driven ^ 
resistance, with the clergy in outlawry, and the barons 1 
arms ; and again did the two great olBccrs of the feiw ' 
army refuse to do their feudal duty, and left the army. 



the Sing saoceeded, by irregular negotiations, in obtaining 
one-eighth from the barons and Imights, one-fifth from the 
towns, and a proportionate amount from the clergy, with 
whom conciliatory negotiations were carried on. In this 
state of affairs, on the 22nd August, 1297, the King was 
obliged to join his army on the Continent, leaving behind 
him his son and a council of regency, which latter forthwith 
found itself compelled to enter into negotiations with the dis- 
contented earls and a strong armed force. Their demand 
aimed at the renewal and completion of Magna Charta by a 
clause concerning the general right of the estates to consent to 
""-»U grants of taxes. The Prince Regent, with the concurrence 
of his council, accepted the proposal, and signed it on the 12 th 
October, 129S. In consideration of the intemiil fted'fxternal 
position of the country, Edward I. rfttifieif these proceedings 
on the 6th November, 129%-l!racbarter dated from Ghent 
(Foedera, i. 880), with the magnanimous resolution to keep 
hi3 royal word, to which, as a fact, he did remain true. 
This Confimuilio Chartarum, m a French and in a Latin text, 

inontains a fundamental law which may be compared with 
that of Magna Charta, to the undying glory of the monarchy, 
in contrast to the events of 1215, The French text (Statutes 
of the Realm, i. 124, 125), which was incorporated into the 
collection of statutes, is the authentic text ; the less perfect 
Latin test, however, as atatutuvt de tallagio non concfdendo, 
,a been repeatedly acknowledged, in the judgments of the 
mrts, to be a fundamental law of the realm. (2) 



> (2) The erenta IcoJing to the origin 

t tbe atktate 25 Edward [. titat. 1, v. 

^ 6 (1297), ara rerorred to in detail, 

Mth tb« addillon of tbe Fronoh and 

itin text in Stnbba (Select Chart^n, 

,. W7. 4S9); tha Fronph tsit with 

1 Engliali tmnslation ii in tbe Bin- 

-'■» of tbo Realm (]>p. 124, 12S}. 

I Latin text with tbe heading, 

ff ^ttleuU interti in Magna Chorla " Is 

■bea by Walter de Uemiugburgli (U. 

RVSt I91)> «itb considerable omiaaiona 

^iaOD with the French text, 

B text ia anparetillr the in- 

^■ft bid before the regent 



far hia ratiflcation, aad not conflrmeil 
by any official doenracnt, hut whioh 
woa reoognlKed in the preamble of the 
Petition of Right under Cliiirleu I. iu 
the following form as u statute reoog- 
nized by legal deoisions : — 

" NnUum taUagium wl aurilium pir 
nO$ vet h«TAl<w BOttroi de crtrro in 
regno natlro imponatur am tevelur n'tie 
volunlalt tt aammi nom'mani arrhifpii- 
eoponm, epUatpomm cl oli'orum prat- 
lidvrwn, eomUvm, barimuin, miiilum, 
buTjjmuium et aliontm libenmnn Aoirii- 
nlini in regno nialro." 

On the demand of the baroni this 
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The right of the estates of the realm, at this time con- 
sisting of the prelates, barons, and communitates together, to 
grant taxes, had now become so unconditionally acknowledged 
that an increase of the tolls and indirect taxes, without the 
express consent of Parliament, was unequivocally excluded by 
the framing of the Act in its authentic French text — 

'* E ausi avoms grante as evesques et as conies et barons et a 
tote la communante de la terre, que mes pur nul busoigne tien 
man ere des aides, miseSy ne prises, d^ notre roiaume ne pren- 
dromsy fors que par commun assent de tut le roiaume, sauf Us 
auncAennes aides et prises dues et custumees.** 

The right to grant taxes, which had been continuously con- 
tended for since Magna Gharta (1215), had at length, after the 
course of a century, been won, and won, moreover, upon the 
broad basis of the right of those classes who actually paid 
the State taxes. 

The individual tax-paying groups still for a long while made 
their grants separately. But from the time of Edward XL 
the tendency to make the direct taxes correspond in respect 
of both time and amount became evident. The common 
interest required a uniform scale. If this was to be attained 
it was necessary to meet together for deliberation ; the King 
for his demesnes, the barons for their baronies and mediate 
towns, the clergy for their estates, the knights for themselves 
and their tenants, the towns for their commnnitas. With a 
judicious perception of their common interest they now gradu- 
ally join together ; at first the knights and the towns, next 
the commons and the lords, then all the component elements 
of Parliament ; so that the granting of taxes passes into a 
form similar to that of the legislation. In 2 Bichard II. this 
relation had become so far consolidated that a Magnum Con- 
cilium of the prelates and barons declares itself incompetent 
to grant taxes without commoners. In straits for money the 
later kings certainly endeavour from time to time to evade 

transaction wfts, with repeated con- the year 1301 is counted as the thirty- 
firmations (1299, 1300, 1301), united second confirmation, 
with Magna Charta, of which that of 
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this acknowledged principle^ by having recourse to an older 
special title, sometimes in their character of owners of 
demesnes, sometimes as feudal suzerains, and sometimes 
as wardens of ports. But as lords, knights, and towns hold 
together in defence of their common interests, the attempts all 
fail, and at the close of the period the guarantee is repeated 
by Richard III. 

To understand the spirit of these grants of taxes the word 
of Edward I. is of importance which declared that the taxes 
proposed to be granted were "/or the common profit of the 
realm : " that is, he had renounced a portion of his personal 
rule in exchange for a national taxation, which caused a 
number of objections to fall to the ground ; but in the stead 
of these there arose the claim of the estates to inquire into 
the purpose and the means. The principle that all measures 
for imposing taxes with regard to the extraordinary revenue 
of the King are in the nature of a compact, has never been 
given up. The money bills have never been brought into 
the normal form of the statutes ; they never received any 
formal assent of the King, to whom they were moreover 
addressed in a formal document, which was subsequently 
entered upon the Parliamentary records. The last instance 
of a grant in separate resolutions was in 18 Edward III. In 
the later protocols both houses were mentioned together, 
frequently with the remark that a common deliberation had 
preceded. The old names for the various taxes, auxilia, 
scutagiu, hydagia, tallagia, were for some time mentioned side 
by side; the interests of the tax-paying estates came into 
manifold collisions ; and numerous experiments in taxation 
were tried.** The landed interest especially from time to 
time endeavoured to alleviate its heavy burdens of taxation 
by payments in kind, by poll taxes, taxation according to 
parishes, and by a progressive income-tax. All these varia- 
tions, however, are but ephemeral attempts when compared 

♦♦ The long eerie b of these variable enumerated in the excursus at the end 
experiments in taxation, down to the of this chapter. 
close of the Middle Ages, will be found 
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with tiie eBtablislied system of English taxation, whicm 
blends together at last (1) all land-rates into a general 1 
tax; (2} all personal rates into a uniform income-tax; 
(8) all tolls and indirect taxes into a general tariff ; so that 
the last-named become an appropriate permanent revenue of 
the Crown, which in later times is guaranteed to the King as 
a grant for life. J 

The right of the estates to grant taxes, thus attained, is J 
indeed, a normal legal creation. The separate rights of thai 
various classes of society amalgamate and become merged in 
a common and joint consent. Whilst the tax-paying groups 
in Germany, separated as they are into vurise, only hold _ 
together in case of necessity, but then fall asunder, thfti 
peculiarity of England lies in the serious and permanent! 
amalgamation of the estates. As lords, knights, aad tow: 
acknowledge an essentially similar liability to pay taxes^ 
seeing that they have under a uniform pressure learned thv 
necessity of holding together, there remains to them also tha ' 
consciousness of their common interest. The great landed 
proprietors enjoy no exemption from taxation, no judicial 
authority, no right to represent the taxation of their tenants y\ 
therefore it is that England presents to us a phenomeoonl 
which was impossible in Germany in the Middle 
namely, that of a union of the estates of the realm and thd 
provinces (lords, prelates of the realm, knights, and towns)J 
into a single parliamentary body, 

U. The participation of the commoners in the currenfl 
business of the realm developed itself in the form of pclflfonS^I 

common (irtctjancES, mottons, and (mpcarijinnUB. 

The discussion of the grievances belonged hitherto, bjfl 
virtue of their judicial and administrative nature, to the royj 
council and the great council. They were received by ^« 
receivers, reported by the triers and auditors, and referred 1 
the competent department. The mode in which the petitioni 
were sorted, distinguishing those to the " Chancellor," 
the " Exchequer," and to the " Justices," corresponds to thel 
division of the departments of State. At least nine-tenth^ 
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of the petitions have reference to the administration of law. 
The commoners for a long time still acknowledged, both in 
form and fact, that they represented the interests of the tax- 
paying classes and the country, whilst the office of guarding 
the legal and administrative organization of the country 
belonged in the first place to the prelates and magnates. (2*) 

The first appearance of the commoners is accordingly, as 
recorded in the official language of the time, very modest ; 
** V08 humbles, pauvres communes prient et supplient pour Dieu 
et en ceuvre de cliarite,** is a usual formula. The King in 
council is the active government, as regards the petitions ; to 
him belongs the judicial power, the granting of new legal 
remedies, the decision of the cases, or their reference to this 
court or that. In its dealings with the royal government, 
even the assembly of the prelates and barons in this depart- 
ment appears only as an extended council. The final publica- 
tion of the resolutions was the province of the council ; the 
memoranda of the proceedings were, like other records of 
the central government, kept by the clerks of the Chancellor. 

But the whole of the Middle Ages is a practical refutation 
of the theory of an executive power in abstracto. The motions 
of the commoners and the petitions which they recommended, 
gain with each ensuing generation a stronger stress, which 
metamorphosed their right of praying into a virtual right of 
co-resolution. In the background of this increasing power 



(2') The basis of a long chain of 
petitions is formed by Maj^na Charta 
and its executory statutes, which like 
a written constitutional document, be- 
come the basis of definite demands 
upon the administration of the realm. 
The monarcliy acknowleilgcs the obli- 
gation of carrying out Magna Charta, 
wliich had been so frequently repeated, 
and that not in the way of royal favour, 
but ex debito justitise. Of course doubts 
as to the interpretation of tliose clauses, 
with which the council defended with 
great consistency the necessary rights 
of the State against extravagant claims, 
continually arose. The number of peti- 
tions gradually increased in a consider- 
able degree. In 1 Richard II., for 



instance, sixty-nine petitions were pre- 
sented by the communitatesy fourteen 
by the clergy, nine by the city of 
London, etc. A petition granted formed 
a precedent, strengthening: each sub- 
sequent one. In the most important 
cases redress is made by a new statute, 
which by its exact phraseology was 
intended to render the recurrence of 
the same abuse impossible. A good 
instance occurred in 20 Edward III., 
when the complaint touching the com- 
missions of array issuing from the 
Chancery, and tliat the King employed 
the county militia in foreign wars 
without the consent of Parliament, 
was followed by tlie stat. 25 Edward 
III. stat. 5, c. 8. 



14 



Constitutional History of England. 



there lay the importance of the county and borough propert; 
and the power of taxing it, the gi-auting of taxes, the p* 
petual eonibiuation of "coniplainta and contributions, "- 
Bituatiou in which it did not very often fail "that a bill wi 
passed in euch suitable company." (S"") 

The Commons first of all demand to be informed of tl 
petitions that flowed in from the most various Bources, 
early as 3 Edward II. we meet with "receivurs of petitions 
also in the Commons, After the manner of the Mag\ 
Cmicilium, in 12 Edward III., there was also conceded them 
share in the appointment of the reporters, although they ha'' 
no right of decision and no participation in the resolatioi 
of the great council. Their altered position became aleo 
gradually apparent in the phraseology of the time. The 
" biimhUs piuivren communes " are called under liichard IL, 
"the right wise, right honourable, worthy and discreet Coi 
mone." The petitioners outside the House now also addrei 
their requests to the right honourable House of Commoi 
itself. The custom of presenting private petitions immediately 

^peniled. Tho anawm ran, iLat them 






(2") Tho aotaal compelliDit power, 
which givt'a effect to tfie moliona, is 
the right to gmnt ta^ea. So tnna as 
the Commons ft'cl tlieir oo-orrliiiatioa 
Id the granting of the taxes, thoj fdllow 
the example of the baronB in attachiog 
oonditioDB to the subitiiliea. Aa eurly 
OS i Edward IJ., a tiveiity-flrth was 
grauled under the condition that the 
King should redreaa eiglit grieTSDoeB 
which wre luid before liim, which he 
promised to do. In 18 Edwiird III. we 
find (imilnr oonUitioDB taade. whioh 
were froqnently repeated in Ihe courae 
of this long rcigD, In 22 Edward III. 
three-flfleentha were granted under 
thfl oonditiou that for the fnture no 
taOagmm, or compulsory loan, or any 
other impo«t ahouJd be levied by the 
Etng'a council without the grant and 
consent of Ibc CuiomonB in rnrliainent 
Msembled, and that this ahonlil be 
(^narantecd b; Blstnte. Still bolder 
towurda a Tegcney, in 2 Richard II., 
they grant supnliea under the condition 
thai the King be plenaed to declare in 
what waj the great sums wbicb lind 
been granted for tho war had been 



had 1 . .__, 

rendered of BitbaidicB, but that tho 
denuod abonld be aoceded to, without 
eBljvbliehing any precedent for the 
fiitiire (Parry, 140). Shortly ana^■ 
wards, the Lower House iece£< "■ — 
notice that the oCBeera of the ExCl. 
quer were ready to present their ■ 
connts. At the reqneeE of the CommaL, 
lioners were npininted |f 
I the condition of 1*- 
rerenue, and the disposal of the 
Bonul projierty of the deceased K 
III 3 Kicbord 11. they grant a anbsf^ 
with the rcqncBt to tbe Sing, that be' 
may bo plcaaod not to convene another 
Parliament to lax hia poor Commoni 
until one year after date ("Pari. 
Hiskiry," i. 357). With regard to tha 
preBeulation of accounta, Benry IT.fl 
had, in 1406, agnin rstumed the pi — 
answer: "Kings do not preaent 
count*." But in the very next y 
a prrsentatton of accounts ia maA ^ 
the Lower Houti> and the Tiotory thai 
won was never again formally calle^ 
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to the Lower House, with the desire that the House he pleased 
to exert its influence with the King, occurs for the first time 
under Henry IV. Such petitions are now directed some- 
times to the King, sometimes to the King in council, some- 
times to the King, Lords, and Commons, sometimes to the 
Lords and Commons, and sometimes to the Commons alone, 
with the request to use their good offices with the King and 
the council. The answer to the complaints was generally 
made known at the close of the proceedings, that is, after 
the votes of money supplies. The attempts to reverse this 
were at first frustrated, but finally allowed to prevail in cases 
of pecuniary distress. The right of being informed as to 
the employment of the moneys previously voted appeared at 
an early period almost inseparable from votes of money. A 
claim of this description is met with for the first time at the 
commencement of Eichard II. 's reign ; it was at once granted, 
saving all precedents for the future, and was repeated in 
critical times, without, however, leading to a system of 
periodical presentation of accounts. (2°) 

After the growing influence of the Commons had begun to 
make itself felt, their advice was frequently asked in the 
general affairs of the country on the initiative of the Govern- 



(2*^) The order in which subsidies 
and grievances were to be taken be- 
came early a contested point. The 
council, in proportion to the urgency 
of the grievanc(rs arid pecuniary needs, 
from time to time accedes to the de- 
mand made upon it to answer the 
complaints before taking the vote of 
supplies. But acts of grace on the 
part of the Crown are never to be made 
dependent upon such conditions (5 
Richard II.; Tarry, 145). Amidst the 
manifold pressures of Henry the 
Fourth's reign, and in the furtlier 
course of the liouse of Lancaster, the 
right of the Commons to make con- 
ditions for the employment of the sub- 
sidies, to demand the presentation of 
accounts in cai»es of a particular kind 
and to summon the officials charged 
with such presentation, to recommend 
retrenchment in certain branches of the 



public expenditure, and to make the 
granting of fresh subsidies dependent 
upon tlie redress of certain national 
grievances, was established by many 
precedents (Uallam, iii. 84). The dis- 
pute as to the antecedent redress of 
the grievance was in practice settled 
thus, that the grant of money wns as 
far as possible put off until the last day 
of the session. The custom of giving 
a general name to the grants made for 
definite purposes dates from the reign 
of Richard II. and Henry IV. The 
larger grants wore as a rule described 
" for the defence of the realm " ; ton- 
nage and poundage, ** for the protection 
of the coast ; " the remains of the old 
Crown lands were reserved for the ex- 
penditure of the household ; a portion 
of the poundage and of the subsidy 
upon wool for the defence of Calais 
(Stubbs, iii. 264). 
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ment itself. This course often meets with resistance on 
part of the Commons, who foresee a grant of money as 
consequence of their advice. In 28 Edward III. they decli 
with FfcffcTence to a treaty of peace laid before them, thi 
" what was pleasing to the King and the Grantz, wonld 
also agreeable to them," In 43 Edward III., however, th< 
resolve, together with the Lords, that the King may wil 
right and good conscience again adopt the title of King 
France ; at the same time the renewal of the war was voti 
and a subsidy granted. It was consequently declared, after 
such reference, " that the war had been undertaken with the 
general consent of all Lords and Commons of the kingdom 
in various parliaments," from which the central government 
did not fail to draw far-reaching deductions. In 7 Richard II, 
the Commons refuse to declare either for war or peace, but, 
assert after much urging that they were more for peace (Pi 
Hist. i. 380). The immediate interference of the Commoi 
with the appointment of the royal ministers, on the other 
hand, and an immediate direction of the proceedings of the 
government in the council, is only met with as an expression 
of revolutionary feelings, and always under the guidance of 
the parties in the House of Lords. In 5 Edward II. they 
make common cause with the Lords to secure the somewhat 
violent appointment of the " ordainers " as a regency-council, 
just as in later times they did when a reaction had taki 
place to obtain their dismissal. In 15 Edward III. an ex3 
travftgant petition was presented, the aim of which was the 
appointment of the justices and ministers in Parliament, and 
which was in tho main acceded to, though under protest of 
the royal council. Meanwhile by proclamation to the sherifEs, 
the King, after the close of Parliament, declared the statute 
that had thus been passed to have been wrung from hi 
against his will, and accordingly null and void, and two yei 
later Parliament agreed to its formal repeal. At the eh 
of the reign of Edward III. and on Richard the Second' 
accession, the Commons were incited by the personal . 
capacity of the King to govern, and by those members 



bufc^ 
'ad^ 
lonfl^ 



1H« 



Ori^n of the Lmver House. 



17 



the royal family who were nearest the throne, to actions 
which exceeded their competence. Under Henry IV. it ifl 
the usurpation of the throne which, combined with the speedy 
unpopularity of the King, produced encroachments ; in 5 
Henry FV, motions for the removal of certain persona from 
court ; in 7 Henry IV. motions approving the appointment 
of certain persons of the royal council, and in consideration 
thereof granting suhsidiea ; in 8 Henry IV. thirty-one articles 
which positively force the council upon the King. But all 
such encroachmonts were neutralized under the same reign. 
Somewhat different was the co-operation of the Commons in 
the functions of regency during the minority or lunacy of a 
king, which, owing to the want of an estahlished regency- 
statute, devolved principally upon the Maijivim Concilium, 
together with a certain co-operation of the Commons, depen- 
dent upon power, influence, and party feeling, as well as 
upon the temporary state of affairs at court. For instance, 
in 50 Edward III. the Commons recommend that the royal 
^^ounci] be increased in order to be permanently near the 
^Herson of the King, who was in his dotage ; which was with 
^fnrtain provisoes agreed to. On the accession of the minor, 
^^iehard II., the Speaker moved that eight persons be appointed 
permanent counseUora of the King ; then, later, that the 
Chancellor, the Treasurer, the great oEQcers and counsellors 
I be appointed by the Parliament. We may also regard as 
IpeciaJ cases the proceedings on the accession of Henry VI., 
ltd on the later regency of the Duke of York. Apart from 
Veases of a personal incapacity to govern, an immediate in- 
Kflnence of the Commons upon the members and the procedure 
' the supreme government always worked badly, and was 
^discarded after a short time. 

On the other hand the application of the right of motion 
J^to the impeachment of executive officers of the royal council 
was significant. The Norman administrative law had made 
the prosecution of crimes, as being a part of the maintenance 
of the peace, a common duty, and thus formed a communal 
[ght of indictment. As the communitae of the county brings 
I VOL. n. c 
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its official presentments as public indictments, as after 
Edward III. the grand inquest became even the regular in- 
strument of indictment, bo the cGmmunitaUis united in Parlia- 
ment could not with conaisteney be denied the right of 
accusation. As commnnitas regni tbej beyin to make use of 
tliifl right for the first time in 51 Edward UI. (1376), in the 
manner of a presentment by the county jury. Under Eichard 
II. the accusations became numerous. The power of such an 
accuser and the high position of such an accused person natur- 
ally rendered these eases the subjects of the highest reserved 
jurisdiction; accordingly they are addressed to the King in the 
great council, and thus begins the system of impeachments 
by the Lower House before the Upper House. (2") Proceed- 
ing as it did from high quarters, the right of impeachment 
was, like the right of petitioning, certainly dependent upon 
the actual balance of power, and was accordingly fluctuating. 



(2*) The right of impesuliment Ijegins 
in SI Edward ni., in v. time of gruat 
udtmuiiitratiTe nbusea Quder a. Kiug in 
his dotage. The great poUtioal itiala 
begin as early as Richard II. In 7 
Kichord II. the Commons petitioD 
agftinet the Biiihop of Norwich and 
others, who are made dsfendaDtB. In 
10 Richard 11. the; determiiie on the 
impeachment of the X«rd Chancellor, 
the Eurl of Suffolk, who wbb arreaUd 
and afUirwards CDndemned. Shortlj 
afterwaids the accusation of the jadi^a 
take^ place, which ends with the 
sentenoe of death which haM biwn 
already mentioned. Id '1\ Richard II. 
after a re-action has enancd, they im- 
peach tlie Archbishop at Canterbury, 
who waH Dondemned to haniahment for 
high treason. Other lords were put on 
their trial by the Lords Appellant 
and were condemned. At first there 
alternately appeared also an appoal 
(private awuBation). with proof by duel 
or witnesttes, hut this was expressly 
abolhihed by Heaty IV. The accusa- 
tion by the Lower House in a body, 
aft«r the fashion of a prosoutment of 
the county jury, is apparently the rule. 
Tht euBuiDgreignBof Henry IV.and V., 
however, give Parliament no cause to 
a their trial ; Henry IV. 



rather gave way with eomparotive case 
to the urgent complainta, by frequently 
□hanging bis mlnietera. But under 
Heniy VI. thD acousations arc renewed, 
beginning in Suffolk's oiise in tlie rorm 
recognized by the legislature, %.e. by ■ 
" bill of atlKindcr," which overrides the 
customary forms of the judicial proce- 
dure. A participation of the Commau 
in the jadlcial buaioess of the oouncij 
and the great eouncii was not aa yet 
gained. In the tumultuoiu proeced- 
ings aocompanying the deposition of 
Bichord 11., the Commons, as membsn 
of the selected commission, co-derated 
and Dissented. In I Hearr IV. ther 
expressly move that they do not wish 
to be regarded as parties to the eenteaoe 
wbioh condemned Richard to lire-long 
imprisoomeni, "as such senlenoes bs- 
loDg exclusively to the King and th» 
lords." The answer ran that the Com- 
mons were petltiouers and movers, hot 
that the King and the lords had ever 
bad and should liave the right of eiviog 
judgment in Parliament: with the re- 
servation that in the statutes that wem 
to be passed, or la grants and subsidim, 

or in grants for the oommon advs 

of the realm, the King wished b 
their advice and consent. 



muu •■•'- — IP ^ 

wished to bawH 

J 



bat the advance showed itself most persistent in the 
leition of the right of petition into a participation in the 
legislation. 

III. fTfK paittcipalion of lift lommonets in Itgislatfon pro- 
ceeded from the development of their right of petition. In 
the eases in which a national grievance could not be reiiressed 
by the existing law, and in which accordingly a new ordinance 
was needed for such redresB. the ordinance as a constitutional 
measure proceeded from the King in council, in more impor- 
tant eases (after Edward I.) with the consent of the prelates 
and barons in the great council. A consent of the commoners 
was not yet spoken of; but the petition itself involved the 
consent of the Commons, and therewith also their previous 
sanction to the statute that was to be passed. The growing 
anthority of the Commons gradually gives such a value to 
this virtual consent, that their actual consent begins to be 
formally mentioned, as was done on one occasion in the last 
year of the reign of Edward I., and several times under 
Edward II. These proceedings are repeated, as in the assem- 
blies of notables under Henry II. and III, The mention of 
the consent, which is at first only made use of as suitable, 
becomes gradually a claim within a certain range, which is 
ever becoming wider. Tho turning point in this situation is 
the loug and financially embarrasstd reign of Edward III., 
in which tbere was, from year to year, tbe continual necessity 
to summon complete Parliaments, in all not less than seventy 
times. The Commons, who, until then, bad been only occa- 
sion ally mentioned in connection with parliamentary statutes, 
are from this time seldom omitted — nay, their assistance be- 
came more and more frequently mentioned in the preamble 
to the statutes. The usual style now diBting|khes motion 
and consent ; the King issues decrees on motion of the Com- 
mons nith the sanction of the lords and prelates. The rolls 
of Parhament prove that in reality tbe more important 
statutes emanated from them. From such an iuitiative to 
a right of consent there was now only one step. Edward ni., 
ibarrassed for money, and anxious to gain a counterpoise 
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to the great barona, saw himself at the cloee of liia i 
forced to a concesBioD couched in general terms. An espi 
recognition of the right follows in 5 Richard II. 

After 1384 no more special BUmmonBefl were issaed, bnt 
only general ones for universal national alfaira ; and there 
now begins (as in the Lords) tho uaiial dating back of the 
pretensions of the estates. In a petition of 2 Henry V, the 
Commons declare it to be the " liberty of the Commons that 
DO statute be passed without their consent ; that they have 
erer been consenting parties as well as petitioners, and 
accordingly request that for the future nothing be added to 
or taken away from their petitions," In answer to this, the 
King assented that they should for the future in no case be 
bound without their consent {Rot, Pari. 2, Hen, V.). As after 
Edward II. the dominant influence of the Lords became dis- 
cernible in the use of the French langiiage in the statutes, bo 
after 5 Henry IV. instances of the use of the English tongne 
begin to be apparent as symptoms of the growing influence 
of tho Commons. As early as the Parliament of 1362 the 
use of the English language had been introduced in official 
transactions. The Parliament of 13(15 opened with a speech 
in English, and was probably also dismissed by Edward III. 
in English {Stubbs, iii. 478). From the time of Henry VI. it 
was the custom to bring in the motions at once in the form 
of a bill. From Henry VU. the right of the Commons to 
assent was expressed in precisely the same manner as that 
of the Lords. The preamble of the parhamentary statutes 
as it stands at present has. however, been only framed since 
the time of Queen Mary. (3') 



(3") The pnrtifipntion of the Corn- 
in the course n( ttbout two geoe ration e. 
Tii^re a no doubt tbst uniier Edvsrd 
1. only a delilienitive mioe of the oom- 
mouera ww iutendcJ. Tbit naa ex- 
pre«aed in tho form of their eunun 
*' Adfaeimdum quod d» oommuni 

fAi'n nr,ll,.nl.il..m" (in IR V.Aju I 



Edw. I.. 28 BSHunt 



Edw. I., 7 Bi' 

ufleroiiids;. in 35 Edwoid I. the 



BtatiitB of Oorlislo oontiuiied fof the 
liret tiiDB ihc following: " Domintu Bat 
poll liclifteracioiifni jilenatiam et true- 
latum oum Om&ihuti, Baronilnu, pnt- 
earibHt tt aliit itobtiilmi ac eomminti- 
latSHti regni lai, huhilunt in prtrmUtU, 
de rontenru mimm uuonimt tt cqnmtiU 
ordiitatit e/ »ULtnil" etc. But tbtt 
pmbnhly only Dieutioned 
lu lue acnee in trliirb in the eatli^t 
Noruiun period uuuHOut of the bisbopa 
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Hand in hand with the acknowledged right of the Com- 
mons to assent, there became developed under the long reign 
of Edward III. the legal conception by which the decrees 
promulgated with the assent of the estates exercise a force 
of a stronger and more permanent kind, so that what had 
been ordained by the King with the consent of the Lords 
and Commons, could not be altered without the consent of 
I rU parties. It is the legal logic of the German law, which 
Kbere again comes into play. If the jus terr/e can only be 
^Altered by ordinance consensu meUorum terrw, the common 
law, altered with this consent, becomes itself again jua .lerrx, 
which can only he altered consensu mdiontm tcrrx; that is 
now, only with the consent of the Commons, The binding 
force of the royal right of ordaining is upheld in principle, 
but the application is limited with respect to repealing former 
utatuia. Such on obligation of the King to resp&ct the 
manent and fundamental laws of the realm, even though 
I opposition to his momentary wishes, had been already 



1 prelates hail been spoktin of, lu a 

Mtiiuent of rooral autbority for tlio 

To ttie coDBtitutioaal Tnliility 

ttmmu waa jiut aa little eaBi>Dtial 

■a the unanimity in the rosalution 

ieh haabeeu mentioaeil. NanerouB 

la of Edward II, 'a reign prove that 

« MQneil of the prelates aoit biiTonB 

}a atill alone regarded aa ""tha lejfisi 

tt^re ataeubly." Since S Edward II., 

-^ -■ -" ■ s hail thrust the 



k the proTiuce of the grant of 

■■' onparotivel; intc< the bock- 

With tlie rcaotiou. whicli 

J in 15 Edward II.. and ended 

pib the esocaUnn of the EnrI of Laii- 

«t, an nnllnance was iasued in Pat- 

loDt, whiah rejected the eu'luaive 

:— J jjf yjg bafona, and lookerl 



of a 






the 



ogainit the cxeluEiTe pretcnalo^ii of 
the laii^atee ; the Kiue ii the ]cg;ii>> 
ktive authniity with Uio onnsont of 
the rest, hut not the Lords as suoh. aj 
hud been thr ntse for a serii'g of yenra, 
Bgainit the will of tlie King (Hep. i. 
282, 2«X). But the doelarntimi b alg- 
niSonntiDKifarBS it ia the first expresn 
ri'cogti Stion of I'ur I lament na n legiitl al 1 ic 
oaeeinbly. Although it wlmitti^d es yet 
□D rule a» to the mnttere in which tlie 
cnnseut of the greiit legialutiye agscm- 
hly was Beceawry, yet iiidirtctly It 
lays emphasis npou the fact that where 
B coiLseut to royal ordinancos was to 
be ^ven, the Aatm of the Coiamoiia 
who have been convened, niuat be as 
esMntial as the aasuut of the lorda. 
Under Rioharil II. Qpi>eBtB shoilly th" 



[isUtion, hot which i 

I yet contain such : 
umonfjnalionumunna 
; lei ehota, qui leTotrnt a etlablir, 
I trrUei aeeord^t et tilablie) en 
t Sr.UJM el par 



I II. IL 



,■ IV. , 



it ciei^ciA 



in addition U> t 

and barons, 1h>: juny. i i<r iln' < ' tin 

ie again apuktu u(. I'.ut uluI.t ll.'iiry 

of the Cooimons. In 11 Henry VI. 
the eipresaion " by the outhority of 
Parliament " flist oconnt tSwhba, iii. 
465). 
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expressed by Edward the Second's coronation oath. Witli its 
more consistent enforcement the strongly conservative feature 
of the parliamentary constitution came into action, which 
allowed the royal legislative power to remain intact in its 
former dignity, but rendered changes in the existing law 
dependent on conditions of consent which had to be complied 
with, in the absence of which a mere expression of 1 
royal will was not to be regarded as law. This is so mad 
in harmony with the permanent character of the State, I 
thronghout all the vicissitudes of centuries it remained thi 
leading idea. (3") 

Upon this basis there now becomes fixed a distinctifMi ' 
between the notion of statute and onUtianre, in the phraseology 
of the laws, of the courts, and of the science of jurisprudence. 



(3'') The difTerenco between statute 
and ordimiiice depends now pnrelj npon 
tlieDoiiBeot of the three OBtutes. If the 
iDtroduotinn to tbe Offlrial Oollecti'iD 
nf Slututeu, vol. i. p. 32, aaya that the 
dislinction between Statula und Ordi- 
nances baa never been sufficiontlj ex- 
plained in principle, this is owing to 
the fact that tbe lUUuta vfttra have a 
repealing foroo even without tbe oon- 
eent of the tbree eetateii. TJie Anglo- 
Norman DionikTchy bad fomiallj wiped 
eut the dlffereuDt in Ibo same way as 
the period of abeolutiBin in Oermauy. 
But in tbe main point tbe precedenU 
of this perio<) admit of no doubt. In 
11 Edwant lU. a oommission of justices, 
prelates, baroua, twelve kuiglita of tbe 
•hire, and ili burgeat-duputiea waa ap- 
pointed to hold dail; aittinge, to decide 
on tbe points and clausesin the statutes, 
" que iont perpfiueli," and siicb " yue 
noH tout mye ferpelufU." Thercvoco- 
bility or irrevocability tbue formed tlie 
eMeatial mark. Id 15 Eilnord III, 
gtantt el cnmmunei petitioned, that 
petitions wbicb had bren granted in 
;iDintt a durer (in permanent matten) 
should be granted by statute.aud others 
b; charter or puteut (Itot. Pail., it. 113, 
l;r2). In 28 Edward III. tliey approve 
an ordinanco that bad been iaaued. 
and wish it to be mised lo a perma- 
iienl statute, whereupon it was entered 
as Bunh upon the statute roll. In 37 



Edward III. the Eiog inquired of tx 

Houses whether they wished the rei 
lutiona that hid been framed to be pi _ 
mulgated in tbe wav of an ordiDaoB 
or of B statute. Tbey replied : In B 
way of ordinance, " in order tlut tl" 
might be amended at their pleacni 
In 51 Edward III. a petition invo 
ing a principle is presented — that tl 
statutes which bod been made in Par- 
liament should not be snnolled, bnt 
with the oommon consent in (^irtik- 
ment. Ananar, "That Ibey aoaldnot 
ba otberwiao repealed." And fnrtbar, 
B petition follows on this, to tha eSset 
that no statute or ordiuanoe ahsU ba 
granted on petition of tbe detgf, but 
with tbe consent of the Common*. The 
reply viiB, " Soil eeile matir deAtrt m 

apecial" (Parry, 137). In 1 Henry T" 

the Clerk of Pailianieat w -" — " 

show oertain resolutions t 
of tbe two courts, that they should tl 
cognizance of such as wore atatatMjij 
the realm, and ahoold duly tltinson 
Buoh (upon the statnte'ran) for t 
later cognizance of tbe Lords, on^ ' 
publication. Tbe copies of the o 
Acts concerning tbe adminiatratiou of 
the lords of the eonnujl and of the 
realm, were t» be sent to the olerk oif 
Iho council, rcootdcd in writing, ■ 
tegiatored in the chancery in aoeo 
onoe with ountom (Nioobu, iii. p. 6> 9 
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Prom the time when Henry II, and III. had isBiied important 
toyal ordinances with the consent of the anBembly of notables, 
the more Bolemn statutory enactments had begun to bo dis- 
tinguinhed from the simple royal decrees as " assizes," The 
lews of this time are agreements of the King with all three 
estates of the realm — prelates, barons, and commons ; statutes 
in the sense of laws by mutual accord in the form of par- 
liamentary enactments. With 1 Edward III. EngUsb juris- 
prudence begins the so-called xtnluta not-a, the co-operation 
of the three estates becoming from this time more regular. 
These are cited as parliamentary enactments with con- 
tinuons capita. The older ordinances of equal validity issued 
since Magna Charta (statula vctera) were applied as laws, 
without inquiring further into the character of the legislating 
authority. 

Connected herewith is the commencement of the framing 
of the statutes. Under the system of personal government, 
single decisions, temporary administrative measures, and per- 
manent ordinances were all confused together. Frequently 
petitions that bad been granted lay inoperative for years 
before the enactments affecting the same were carried out or 
poblished. As a rule, at the close of the parliamentary sit- 
tings, the council sorted the confused mass of resolutions, and 
provided for their being duly carried out. It was specially 
the business of the justices to select such enactments as, being 
of a permanent nature, should be entered upon the "roll of 
the statutes " for the cognizance of the courts. But after the 
right of the estates to participate in the framing of enaut- 
ments had become established, they further demanded to par- 
ticipate in this selection. In the Parliament of 14 Edward HI. 
a number of prelates, barons, and counsellors were appointed, 
together with twelve knights and sii burgesses, to formulate 
sach petitions and decrees, and to direct the drafting of such 
as were suitable for permanent statutes (of. 15 Edward HI. 
c. 7). (3') 




Mora than once the Xing bimgelf, after this time, inquired 
of the Commons whether certain grants should be carried 
out by way of "statute" or of "ordinance," to which they 
replied, that the latter method was preferable, becanae the 
requisite alterations could then be more easily made. Hence, 
in parliamentary phraseology, a distinction arose between two 
classes of statutory acts : 

(i.) Ordinances and procUimations, that is, decrees vbiel 
were issued by the King in the old wanner on his ow 
authority; as a rule witli the advice of the council, an( 
sometimes also with that of the great council. 

(ii.) .Statutes, which having been agreed upon in the nei 
manner with the three estates, were, as being permanei 
enactments of the realm, entered upon the statute-roll i 
published, f— 

In the current business certainly the old confusion con- 
tinues. Single decisions and resolutions touching adminis- 
trative measures, motions, petitions, proposals for grants ( 
royal favour, creation of peers, etc., were confusedly entere 
upon the parliamentary roll, often with mention made of t 
assent of the House, without being on that account enforc 
able as laws, or being published as such. They were rathd^ 
rendered executory by means of charters, patents, and adminisl 
trative decrees, or were not enforced or were modified, so tha^ 
the special character of the enactment was frequently not 
perceived until later appeals from it were made. In like 
manner, also, in their legal effect the co-ordinate position 
of the ordinances remains intact. Boyal charters and ordin- 



Uie Sixth's rei,rn odI; iegued hj tbo 
juiticeB after tbe close of the eittiiigs, 
yet nitb die prorino that no new addi- 
tion abuuM bo mads to them, which was 
00 motion of the Comtuoiij ia2Heiii]r V. 
■gain expresHlj guaranteed. But the 
question of the fnuuing dimiulBhed 
u) impartanre under Henty VI., after 
the Oomniona began to introduce their 
legiatative motions in the form of biiU 
(a* ptlitio formam aclus in te con- 
(ii«™), WliDu thew bad passed rauia(« 
Mulandu through both Houses, the 



King found himself in a position ta 
either accept or rq'eot them without 
further clauses, which gTHdually be- 
came the rule in the counw of Uenrjr 
the Sixth's re^'gn (Eallam, iii 92). 
PrivBle petitiuuB aleo, whioh wete 1d- 
troductd through the medium of the 
CummonB, often pasaud into the form 
of statutes, through the content of the 
Lorde and the King, Bud foruiod from 
this time forth "priTalo bills," whit"" 
nuder Hunr; V, and VI. already i 
a portion of the pathameular; n " 



Iready B^^H 
7tolU.~^H 
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^^vncra binding upon the magisterial departments esist side 
l)j side ■with the statutes. The civic rights, the municipal 
Bommonses to Parliament, and the later charters of incor- 
poration conferred upon towns arc farther instances of the 
I continued existence of this decreeing power, which, with regard 
to its derogatory power, is only restricted by the principio 
fliat what has been agreed to by statutes passed by the tlu-oe 
tatates of the realm can no longer be repealed by simple 
prdinances. The overstepping of these limits was in aggra- 
vated cases to be punialied by the right of impeachment 
residing in the pariiamenta. 

IV, This development of the rights of the Commons 
led of itself tacitly to a llibfsfon of ibE to!)oU ^ailiaiucnt into 
Itno bouses. 

This was primarily a consequence of the position towards 
the Crown and of the long-standing ascendency that the 
House of Lords had attained, at a time when the Commons 
were only associated with it to a very modest extent. Resolu- 
^_tiona touohing war and peace and international treaties, the 
^■direction or command of the armed forces on sea and land, 
^Htiie right of direct or indirect taxation, the judicial and [Kilice 
^"power, offices, charters, fianohises, and liberties, as well as 
every magisterial authority, were all centred in the Crown : 
" omnis libcrtas Rfiijtii est et ad coronam pertinet " (Pari. Writs, 
i. p. 383). To this royal right the parliamentary right of 
the magnates to participate had been added. The Crown was 
obliged to rely upon their willing and energetic co-operation 
^^n all matters for which the traditional and fixed revenues of 
^Bhe Crown, or its ordaining power under the clauses of Magna 
^HSiarta, no longer sufficed. The great council became accord- 
ingly intimately bound up as a co-factor with the central 
government in all its powers, acting — 

1. As the supreme court of the realm. 

2. As a tax-granting assembiy. 

3. As the highest deliberative assembly in the realm. 
4. As 8 legislative assembly, 

^K In the first division of these functions, elected deputies 




i con- 
iitial, 

lite ^^M 
gre^H 



could not, according to the traditional judicial constitution, 
take any part. 

On tlie other hand, their right of granting taxes -was bound 
up and intimately corresponded with that of the prelates a 
barons, and became even predominant in the course of t 
period. 

On that very account their participation in deliberations con- 
cerning petitions and statutes became more and more essential, 
as abo in certain cases a co-right of resolution touching t 
business of the supreme adminiatration of the realm. 

The limits which the participation of several hundred elect 
and changing deputies in the business of State could 
attain had to be learnt gradually by experience. In spite c 
the comparative equality of their legal basis, the two grei 
elements of Parliament were not fitted for voting according" 
to beads and majorities, a proceeding which was certainly not 
contemplated when the commoners were first convened. Even 
when a vote was taken on the subsidies, perBons who paid 
taxes in respect of their own demesnes could not be placed 
upon the same footing with those who recorded their vote ae 
representatives of a county or a municipabty. Such a con- 
fusion of the tax-paying aSBembly was manifestly against the 
interests of both parties. There arose further a division in 
the formal conduct of business, owing to the fact that the 
Commons in the first generations were only regularly eont^ 
vened " ad faciendum quod de communi concilia ordiiuibUur.'^ 
After they had made their appearance, in whatever foU 
they might be received, the lords and prelates retired to t 
council chamber and left the commons alone together. (4') 



ent with a purely delibemtive c_^ 
letar. So noon as the King hodTal 

18 conunencemeiit of Parlinliient, n 

lived tba whole of the niemben 



(!■) The divieion nf ParliBmcnt into 
two liouBei primarily anifle frnm the 
foot tbitt IhH council of the prelntsB 
and baroQB bud, two generations before, 
Bltuined consUtutioQal rights b; pro- 
oedouts, vbilBt the couuaonere bad 
now first to acqnire Bucb lights for 
themwlrcB. The writ ufBummons " ad 
/ueieniium, guod de oiininuiii coneilio or- 
dinabitur," expreiie* definitely enough 
tbii pOMtion of ait eitiaardiiiuy ele- 



' hia c 

. diviaioQ took plnoa. ipao/ocCo, 
in that the Magnum Goneilium wiUi- 
drew for deliberatioQ, and tbo oom- 
moiiR remained alone to wait for the 
inane of the previoua reaolntiotu, whioh 
were then oumiunmoated to tiiom for 
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Bat those remaining behind fouud themselveg, after the 
close of a generation, already united in the feeling of their 
corporate unity. In exercise of the right of granting taxes, 
the representativeB of the shiree began to regard themselveB 
as the indispensable complement of the baronage, and as 
the result of that summons of the lesser barons, which was 
required by Art. 14 of Magna Charta. Hence they refuse 
to deliberate on taxation in any other manner than In their 
collective capacity. The municipal plenipotentiaries follow 
the same example, and also do not enter individually, but 

L-only in a body, upon the deliberation of taxation. Again, 

urgent and common tax interest brings together the 

nights of the shire and the burgesses. The gcniz di- la com- 

, who had been left behind by the groat Council, were 

[pbhged to regard themselves as a second corpus, in which the 

weeedence was conceded to the knights of the shire. The 

light of granting taxes, which had been formally conceded 

1 25 Edward I., and which was to reside in the tola com- 

■■«i«ni(iM, as well as in the prelates and barons, in like manner 
led to the elected representatives regarding themselves as a 
ctmimunitas, and desiring to be treated and being treated as 
Buch. As early as 8 Edward III. we find a deUberative 
meeting at which the knights of the shire and the (lentz de 
la commune come together and return a common answer. In 
13 Edward III. the genu qui souiit cy a ParU-mcnt pour lei 
commune give a special answer and one at variance with that 
of the great council. In 25 Edward HI. a deliberation of the 
Commons in the chapter house is spoken of ; and from that 
time the assembhes of both -parties are manifestly held in 
different places. Both bodies transact busine88_3fiparately 
with each other and with the King. In 5?''Tr3ward III. the 

In 3 Edward 



the expifaaioa of liieir opinion or tlieir 
■nmt. This is tlie exlernnl cnndilton 
of thiogi which itill coulinues llitou^'h 
'" century of the three Kdwuda. In 
Edward 1. the representntire* of 
xmnkona: were iliBiniBsed Bt the 
of the principal iiroceedirgB ; the 
fccLitu, bBiane, joitices, and ntlien 
-were to remain behind and tUIl fotm 



Bat thwgi whit 
Hie century o 
n Edward 1 
llfMe of the pi 
fttrlutAiL hnrr 



the proper Parliament. 

IL, lor example, enactniDutB lu - luii 
Parliament " are spoken of, altboagh 
no tleputies were amnmoncd to it at 
all. In 4 Edward LL a "full Parlia- 
ment" U Bpoken of, iiftar the ranre- 
le Bbircg and towns had 
diiimiBBed (Peers' Boport, i. 2ff7). 



Constitutional History of England. 



first Speaker of the Commons ia mentioned, who delivera 
the general declarationa of the House. Under Kicbard II. 
they exist as a corporate body ; and on his deposition ore 
an acknowledged limb of the estates of the realm as 
established. (4") 

After the usurpation of tbe house of Lancaster the thrt 
was no longer founded upon tbe right of birth alone, bntn] 
the recoguition of Parliament. Hence there comes a time 



neflH 



(4'') Thia institatioa wag brought 
about b; tbe eeiies of precedents mitler 
Edward lU. In 6 Edward in. it wbb 
laid donii Dint tho clergy delibeiatea 
for itseir, the carU, barons, atid other 
grantt for themselveH. The ordinnnwi 
which hatl been propoeed (for tUo maiii- 
tcnanoe of the peupe) were approved 
hy the King, tliepro]nteB,enrla,baTonB, 
and other grant:, and by the knigbta el 
genh Am BOmimm. But Ibenupon the 
ComiuoaB and tbe clergy are diamisBed ; 
the prelalcB, earls, btirone, and geniz du 
Wiceii du Roi remain bebind, an the 
King rpqu[reB thoir advice on impor- 
tant matferB (Pears' Hsport, i. 30i). In 
tbe following Parliament,6 EdwardHI., 
tbe prelates deliberate alone: the earls, 
baions eC imiru {Traunfi alone ; and tbe 
knights ef the sliire alone. Then the 
money grant ia taken: prelateii, earla, 
barons tl autrri graaiili, and then the 
knights of the shire el lole la coe (He- 
I)ort,App.,is'.4U). In 13 Edward HI. 
it was resolved by all auxi ditr at 
grant! arme ai pett'li. that the King 
was to be supported by n large grant. 
Tbe commona (lei geiitt gvi aounl ey a 
Parhmml pur la commuw.), however, 
desire first of all to deliberate with the 
eommunitatei of their c^innlies, as the 
qaettion was one of a large grunt (Re- 

Krt,iv. .501). In 17 Edwurd III. pre- 
et, lords and eomnious firet meet 
together in the Cbambre de Peyute; 
on tbe following day the prelalts and 
the granlc assemble for delibcratioD in 
Ihe Chambre Blanche. The knights 
and Commons "attend upon the pre- 
lates and lords" and "give their reply 
by Wiliiam Trunaol" (Parry, IH). In 
25 Edwud HI. the King asspmbles 
the grant! in tbe Ohnmbre de Peynte, 
and tbe chief justloe explains the rea- 
r.i Qu tho following 



n of tbe 



day the Conunone also appear, nnd tfaa 
chief jUHtioe, "on the opening of Par- 
liament," direots his address partlea- 
hirly to the Commons. To shorten tho 
period of thi'ir labonit. he proposes 
that they shall rhoose twenty-four or 
tbirty from among their numbia' to gu 
to tht King in the Cbambre do Pejubt, 
and that the King be pleased to s«n^ 
some of the granU to them to *" 
with those who had been thus «... 
whilst the rest should asavmbla in 
Chapter Ilouse, Weatminater. 
Cotuuions refuse this propoal, bqc 
the contrary, appear in eorpon bt. 
tbe Prinoe and the other qrantt on 
following day. From thfs tima c] 
ing spei^ches before the whole 
lembly ocnnr more frequently 
Edward 111. for tbe finit time in the 
English language (Iti'port, L 327), In 
39 Edward L tbe Gommoas rema* 
behind after the opening in the Cliai 
bre do Peynte ; the King retires ' 
the prelates and the lords to 
Chanibre Blanohe. and dMlaret 
them BpHiially what had been pravl 
utlereJ in a goneral address to 
and the Commons. The Conunm* 
were then again admitted and spiviallj 
icifomied on thesame subject, and I^uor 
oniineel requested {^ Parry, IZQ). In SO 
Edivard III. ilie CoauDons retire to 
their " aocuntoined place," the Chai 
house (Parry. IW, 18S). In 51 
ward III. the first Speaker of 
Commous is mentioned, "Sit ™' 
Euager/onl, avail k paroUt poar 
pommaaetd^EngUlerre." The Spaa) 
makes general df^larations tn tl 
name. Yet his title is aCill varied, 
I Richard It. " Qui a la parole da 
la Cammunile " ; in 1 Henry IV. " i' 
four U Procuraiour ; in 9 Henry 
'■ I'arlour cotainune." 
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matu&l recoguition of tlie uunditlous wliioli had arisen &om 
these eventa, and henee also that of a clearer exposition of its 
functions, which finds expression in the Parliament of Glou- 
cester, 9 Henry IV. It was there demanded of the Commons 
that they should send twelve members to report on the ques- 
tions propounded and to give an answer. They protested 
against this on the ground that it was incompatible with their 
liberties, and accordingly the famous Declaration of Gloucester 
was issued (Rot. Pari., 9 Henry IV. p. 610). 

This declaration takes for granted the old position of Parlia- 
ment as a royal council. It follows that the King may be 
present in the great council of his prelates and barons ; and 
this is tacitly reserved, except iu the case of money grants, 
vhicb, proceeding as they do from the free will of Parliament, 
may not be hampered by the personal presence of the King ; 
and in this respect the Commons have now acquired a pre- 
cedence BO that the Lords accede to the grant of the Commons 
and not vice versa. This constitution of the two Houses ol 
Parliament, at length completed, is henceforward also con- 
spicuous in the style of the proceedings, as in 28 Henry VI., 
when the Chancellor prorogued the sitting "in the presence 
of the three estates of the realm." (4*) 



(4") Evi.lenlly Hie long reipn of Ed- 

nid III., with ita frpqnenl demands 

'<t autwidies and iU freqneiit parlia- 

BOtB, had gAsen the oomraonB n sure 

" I of their independcace (Peers' 

, _t. L 335, 336), They had in 

a hiUf eentUTj aiivanced about aa 

pseh OB the prelatcA aad harona in the 

If century ander Henry III. to 5 

ghafd II. an order of attendance vaa 

ned filr tlie whole Parliament. Id 2 

jxatj IV. th^pTDcedore already mored 

jHtbin the broad Unea of the retutiou 

wanliabliDR'beineea the two Unugee 

•part, 1. 306). In the stat. 7 

ani; TVn touehing the derolutiun of 

<vowD npon the oldest Hon of 

7 IV.. the oomtnona were deatribed 

■ ProeuratoTtt it AUOftiati of all euun- 

' kto*>MS oo'l o' "tbe whole |)Oople 

*-^ *-'-ig)Jom," and the enactment 

Mting boo pawed "ptr Uni- 



wTtOale* et Camiramiiaiet" at the 
aboc«'ineriti(med ooupties, towns, and 
" the whole people of tlie kingdom, 
legally ooubtituted according to tha 
style, mauniir, and obserrance of the 
re8lm"(Beport, i. 355). FromBichatd 
Il.'i depoailion evidonlly dates the 
idea uf regarding the ptelatea as the 
Gnt eetale of the renlm. the tem- 
poral lonla as the second eKtate of the 
realm, the deputies of the counties 
and lowna oa the third eetute, who in 
tbis form are the ropretentalivea of the 
whole people (Report, i, 357). The 
altered uharaoler is shown ulao in the 
loQg:er dnratinn of Parliament, which 
in 8 Henry IV., with sundry proroga- 
tions, luala almost a whole year, to the 
great grioTauce of Ihe oountry, by 
reason of the duly salahea that bod ti> 



30 Constitutional History of England. 

The Commons from the first claimed freedom of speech in' 
Parliament, as a matter of course ; that is, they were not to be 
responsible for their motions and debates to the Bervants of 
the Crown pro tempore. This was a natural result of their 
position as members of a supreme council of the Crown, when 
in private deliberation. When party passion in 20 Richard II. 
had brought about Harley's condemnation in consequence of 
an obnoxious motion in the Lower House, his sentence was 
delayed on the motion of the prelates, and was shortly after- 
wards declared null and void, as incompatible with the nsaga 
of Parliament. (4'') 

V. Finally, from this process of formation arose also the 
active and passive xiqi)t% of election ant) qualification fot tbc 
lotott J©OUS£. That these rights of election did not become 
the Hubjoct of legal decloi'ation until after the lapse of a cen- 
tory, is explained by the fact that Edward I. issued the first 
summonses of his own personal choice, and that the Commons 
were at first only considered as deliberative estates, as well as 
by the fact that the concession of taking their consent to the 
taxes was only made later, and then intentionally in a vague 
form including the whole commiinil<is. As, by custom of 
Parliament, the summons by royal writ was hitherto con- 
sidered sufficient to cause all the vassals of the Crown to 
be represented for the purpose of their money grants, it was 
consequently considered a prerogative appertaining to the 
King to decree by writ whether and how the counties and 
towns should be summoned so as to form supplementary 
tax-granting and deliberative assemblies. The character of 
the summons indeed changed very slowly. The determining 
of the bodies to be summoned, and of the active and passive 



(V) Halliun write* appropiiBlelj oa 
this point <iu. 102). " No iirivilfige of 
the OomoioaB can be so fuudnmoDtal 
M liberty oC epeteh. This is claimed 
at the openiug of etery Parliament by 
their epo^er, anil could never be in- 
friaged nitliout sliaking the ramparta 
of tbe oonititution." Once in the later 
period uf Ecnrj the Sixth's reigc, a 



complaint ooonrg m to Thomaa Yonnic, 
who was coDflaed in the Tower Tor a 
■peeoh made in the Lower Houbu. Tbb 
incident, loo, waa iliaavowed in later 
parliaments, and boa been pmbiibl/ 
oDiittedinMuUeirsPrecedent«,beoaiue 
i plikoc In the dlaordarly timei of 



Origin of the Lower Souse. 



i^bts of election, runs parallel to the gradual formation 
of the hereditary estates of the realm ; and even after the 
bodies had become consolidated tho prerogative of adding 
newly created boroughs still remains. 

In the smnmons of the counties this arbitrary character 
shows itself also in the varying number of the knights they 
were to send to Parliament, In 18 Edward I. the sheriffs 
were ordered to send two or three knights de disrretioribus, in 
which arrangement a voting according to majorities was 
evidently not as yet contemplated (Report, i. 197). But in 
consequence of the daily allowances to be paid, the smallest 
representative number of two became early the customary 
one. In 28 Edward I. " three knights or others " were sum- 
moned to a discussion touching the carrying out of the 
provisions of Magna Charta. In 29 Edward I. and 5 Edward 
II. the order was issued to send the same knights and the 
Bame burgesses that had been elected in the last Parhament. 
As a rule, however, on every prorogation new writs were 
deemed necessary, and when these new writs were iasued, tho 
iber of those summoned often again varies from the pre- 
ig one (Parry, 70). In 26 Edward III. the order was 
issued to send only one knight hrom each shire, because of the 
harvest. In 11 Richard II. the sheriffs were commanded to 
send such loyally disposed knights as were " in dchatis nwder- 
«M mti'jis indij/'crentes ; " the clause was, however, withdrawn 
as being " contra formam electionts antiqttitas iisitatie et cojitra 
lihrrtatcm domtnorum et communitatum," etc. (Pari. Hist., i. 
410). From that time the number of knights of the shire 
was definitely fixed at two, and in like maimer the number 
of counties to be thus represented at thirty-seven. Chester 
and Durham were still excluded as being Counties Palatine. 
Lancaster retained its two deputies, as it had already exercised 
this right before its elevation to a County Palatine. In 15 
Edward II., on one occasion, twenty-four representatives were 
summoned for South Wales, and twenty-four for North Wales, 
but this summons was not repeated under the same reign, 
id was in later times only occasionally renewed. 
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For aDalogous reasoiiB there was for a loug time no menti< 
of a legal limitation of the electoral body. When Edward 
sttmmoned his faithful Commons for the first time, they 
existing corporations who, according to law and custom, had 
certain military, legal, and police aervices to perform, and 
had to raise from among themselves certain taxes. It was 
accordingly miderstood that these bodies were summoned in 
the maoQer in which, in aecordauoo with the constitution, 
they discharged their public business in their county court, 
to which the towns had originally to send representatives in 
the persons of twelve burgesses. The formal election of the 
municipal members took place in the county assembly, and 
the report as to the result of the election was included in the 
same docimient as that touching the election of the knights 
of the shire. The election in plena comiUdu included also the 
boroughs as outlying districts, just as, from time immemorial, 
had been the case in the Norman administration, where the 
burghs had been regarded as " special farms " in the comitatt 
Probably a deputation of the burgesses from the several citii 
either notified to the sheriff the election they had made, 
they reported to him the election which had previously taken' 
place in the municipal assembly. The latter course was 
probably the rule in towns with a comparatively organized 
municipal constitution (Btubbs, iii. 414). The voting in the 
county assembly was naturally regulated according to the suit 
of court. The judicial system had certainly from time im- 
memorial been identical with the civil constitution. The 
deputing of two knights appeared as one of the many transac- 
tions which could be undertaken by the county assembly in 
the same manner aa other business ; of course " in 
comitatii de eoimiio ct roluntate eorum de comitatu" 
expressed in a writ of 4 Henry IV. 

The county assembly of those times, however, when com- 
pared with that of the former period, appeared in a somewhat 
decayed state. The placila coivjm had been taken fcx)m it, 
and now followed another course. Suitors could still act in 
civil actions ; but the competition of the central courts and 
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the itiDerant justices hati also encroached upon this jurisdic- 
tion in civil matters, and confined it to the less important 
oases. The periodical county courts were accordingly only 
occupied in general with taxation and military business, and 
with other matters of an administrative natme, and were 
therefore only poorly and irregularly attended ; the court was 
in fact a district assembly, at which, in accordance with other 
analogies, the knighthood bad almost exclusively the power to 
dictate, and most matters were settled more by acclamation 
than by a formal vote. The really burdensome suit of court 
had meanwhile passed to the civil assizes, with their juries 
composed of knights and forty-shilling freeholders ; in criminal 
matters such suit had likewise passed to the assizes of the 
itinerant justices with their presentment and petty juries, 
formed out of the hundred. After the middle of the foiirteenth 
century there were added to these the grand jury, for the 
most part composed of landed proprietors ; and the office of 

I justice of the peace was occupied by almost the same class. 

I The suitors, who were now summoned in the character of 
jurors, were, however, no longer summoned as such to attend 
the county court. Failing special instructions, the sherifif 
could give notice to all freeholders, and summon such as were 
bound, as suitors, to suit of court. He might only summon 
his special friends, or might give notice to no one in particular, 
so that the election took place in the presence of a few who 
were by chance present. " The subject is obscure, and the 
enstoma were probably various " fStubbs, iii. 406 note). 
However, this obscurity was unmistakably favourable to the 
influence of the sheriff and the smaller groups of the great 
landed proprietors. Complaints were made that the elections 
were often held by only a few magnates, and frequently by 
the sheriff at will ; sometimes, by reason of riotous proceed- 
ings, no election was made at all. 

Snch an incongruous form of the electoral body might bo 
disregarded, so long as the summons to Parliament appeared 
as a burdensome duty thrown upon the tax-payers. It was 
not untQ the rule of the house of Lancaster that the real 
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Bituatiou of afTaii-s attained its final Hettlement after sti)1 
more important party Btruggles ; aiid at the same time 
appeared those statutes w)iich were natural at such a junctui-e. 
By 7 Henry TV. c, 15 it waa ordered that arbitrary and 
partial action by the sheriffs should cease, and that in the 
county court next held after receipt of the writ, the election 
act should he proclaimed iu full court, and performed by aUj 
present, ahke by those suitors who had been specially 
moned, as by all the rest of the suitors who were present 
the occasion. The sheriff was to draw up a document, 
which should be affixed the seals of all who took part in the 
election proceedings. The document was then to be attached to 
the election writ, and sent into Chancery as the official return 
of the sheriff; and the Crown was to be thus enabled, by exami- 
nation of the document, to ascertain what persons took part 
in the election. In the draft of the bill there was contained a 
fui-ther clause, which provided that in the writs addressed to 
the sheriffs there should be contained instructions for the 
making of a proclamation in all market towns to the place of 
election, before the day fixed for such election. But although 
sanctioned by the King, and resolved by the council, this clause 
was omitted from the statute itself— hardly by accident ! 

Shortly afterwards, certain provisions were made touching 
the settlement of election disputes. An Act of Parliament 
of the year 1410 (11 Henry IV. c. 1) gave the justices of 
assize the right of scrutinizing every return, fining the sheriffs 
£100 for violation of the law, and declaring the daQy allow- 
ancsB of such members as Lad been unduly elected, forfeited. 
A later statute, 6 Heiu-y VI. c. 4, allowed the sheriff and the 
knight of the shire, on being accused, an appeal against 
decision of the justices of assize. Touching the validity 
the election itself, it appears that the King himself 
council," or with the advice of the justices, finally decidi 
the matter. A claim of the Lower House to exercise this right 
was only expressly raised in the year 1586, and even in 1604 
the question was acknowledged as a disputed one between 
Lo^er House and Chancery. 
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Meanivbile the uncertainty and incongruity of the partici- 
pation in the county assembly had continued. As a matter 
of right all liben tenentes who were, according to the old judi- 
cial system, summoned aa suitors, even though only as supple- 
mentary suitors, were entitled to take part in the proceetlings. 
matter of fact, in ordinary times only a very small 
numbor availed themselves of their right. But in case such 
an election was expressly announced, or made publicly known, 
or in case a great question of the day was involved, mass 
meetings were held of the common people, who did not take 
part in the active service of the jury, but only appeared ad 
^hoc, and who seemed in consequence "unknown" common 
people to the freeholders who customarily attended. Such 
■was the actual condition of affairs as described in the prc- 
mnhleto the statute which was now passed. In consideration 
'hereof, and in conformity with the old principle, that only 
)se who participated in scot and lot should exercise a right 
this kind, it was enacted in 8 Henry VI. e. 7 that for the 
iture only freeholders of forty shillings yearly income should 
take part at elections; according to 10 Henry VI. c. 2 only 
forty-shilling freeholders within the county. Thus the right 
of electing is again traced back to the normal principle of 
eerriee of court, which had been for more than a generation 
limited on the same scale as the service on juries. 

The same fundamental idea is also instrumental in deter- 

ing the qualification of the elected. It was first of all 

:Iared in c. 1 of Henry V. to be a matter of com-se that 

le elected as well aa the electors must both be resident 

the county, as it was the county community that was 

loned as aueh to choose its representative. But, as it 

waa a question of an assembly of the mdioren terra;, it was 

at first regarded as a matter of course that knights of the 

shire should be elected, although no difference was observed 

between Crown and mesne vassals, for the reasons already 

explained. Bnt since a great number of the tenants of 

knights' fees were wont to refuse to take up tiieir knighthood, 

id preferred to pay the dues for default, at an early date 
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esquires {rnlrtli) had to be cleemed sofficient for the ofiBce, 
the sheriffs vrere accordingly inBtrnoted to see that milites st 
iilii tie comitaiu. were elected (for example, in 13221. As earl] 
as the year 1325 there -were among the knights of the shire 
only twenty-seven who had actually received knighthood. Yet 
tho description duos milUfs gUidiis rhictns mag'is idoncos et 
tliscretos continued to be long employed in the writ of election ; 
which designation, however, in practice included the esquires. 
The actual practice was accordingly declared law, bj- Henrj' 
\I. c. 15, which provided that only notable knights should 
be chosen, and such notable esquires and gentlemen of the 
coimty as could become knights, but no yeomen or men of 
lower rank than these— which is almost in accordance with 
the qualification for the office of justice of the peace ; indeed, 
in this period the cuatodcs pacis regularly appear as knigU 
iif the shire, and i-ic<' vena. This principle remained in foi 
for four hundred years. (6") 

The selection of the municipal elective bodies remained, by 
reason of the variety of these conditions, perfectly discre- 
tionary for a whole century. Under Edward I., one hnndi-ed 
and sixty-five cities, towns, and boroughs, were successively 






(5') With re^rd to the mode of 
clectinj: the knighta of lliB ahirp. in 9 
Edward ILmt(i[fie/«e(i' in yle.noctmu- 
fafuBjemenlioDed. In 50 Edwaidlll. 
it woB enacted that tho knights bo 
choauQ cummuni' auenni of the vhole 
couDt;. This appeara to bo the Brat 
declaration of tlio kind (Rep., 1. 329). 
Tlien follows in 7 Henry IV. an ei- 
Vress ordinance touching thfi eteatione 
ID pfsiw romUalii; iu 1 Henry V., 
touching the roaiitonoe of the candi- 
■lates for doction : in 8 Henry VI., 
louchingthoqimllfloatioanrtheconnty 
(■leoti.ri: in 24 HeTjry VI., tnuohing 
Iho notnblea to bo elected in the coun- 
tiea. From that time (H4G} th equal i- 
HcationB of tho clt^tors vBre eipreBned 
in the initB in accord nith the letter 
<if the ordinances, Acconling to tlie 
stnt. 7 Henry IV.. tho number of tho 
eleclon signing the retiun is remark- 
iibly Bmoll. Tho nnmlior of thnae 
iiUlfing their senla ia fiHiuently only 



twelve, BomelimDB only sis, and in 
grcnt couutios only twenly-four or 
uiirti, seldom more than forty (Stubbe, 
iii. 408). What and whom tbe kuight< 
of the Bhire properly represent appcant 
at flrat douhtrul. Tbe expreBgians 
uBed about the middle of Edward the 



or Magna Charta touching tho ool- 
K-cLiTe Bummona of the Iceaer bavonit 
(Rep., i. 277). Tbe endleaa dispntei 
BB to tbD daily allowances show hb 
bow DonfUBed the couceptiona of re- 
preaentution atill were, and bow they 
becacoe atill more confused in ooQM- 
quenco of the dispute on this point 
(Sep., i. 336-338). It wbb only dnrins 
tbe course oF tbe lifti?enth century that, 
owing tn a more regular usage of the 
daily allowances, and to the * * 
toryBtalutee,inttttcr8 became tu 
Bottled. 



the deelMH^ 
lame tmiforn^^H 
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immoned to Parliament; at first, in 1283, twenty-oi 
1295, ninety-four more ; in 1298, twelye more ; in 1299, one 
more; in 1300, nine; in 1302, nine; in 1304, thirteen; in 
1306, six more. This list la drawn up from the parliamentary 
writs. According to Prynne, however, only one hundred and 
seven cities and boroughs really chose and sent members to 
Parliament. In the years from 1382 to 1454 the avL-rage 

lumher was ninety-nine (Stubbs, iii, 448). No other prin- 

liple can be here perceived than that those cities were sum- 
jnoned which were liable to pay imposts to the King, and 
whose lultaijia were originally assessed by the sheriff, and in 
later times by the itinerant justices. To avoid never-ending 
appeals, the more important were at first selected, and the 
snmmons was graduaJly extended to all towns whose tallugia 
were of importance to the Exchequer. Those which sent no 

~ ipatiee, after summons had been issued to them, were i-e- 
.ed as coDHenting, The chief reason for the very unequal 
.tribution was probably that places which wtTe important 
maritime commerce or manufactures were especially pre- 

trred. A not unimportant consideration was also the greater 
lesser distance from London. The important fact was that 
tlie towns, as a portion of the county, were ordinarily assessed 
only at one-fifteenth, whilst, as boroughs in the narrower 
Bense, they were assessed at one-tenth. Other irregularities 
in the summons also appear. Occasionally the writ was 
issued directly to the mayors ; but as a rule to the sheriff, 
who thereupon gave his further orders to the municipal 
authorities, and in so doing was wont to allow himself various 
kinds of licence. In 34 Edward I. one or two burgesses 
wore summoned from each town in proportion as the borough 
was larger or smaller. As late as 20 Edward III. a summons 
was issued to the mayors and bailiffs of ten towns to send 
only one deputy because it was harvest time. The Cinque 

Wts were, down to Edward III,, only occasionally sum- 

ioned, and then for special business (Report, i. 215). In 
js, too, we meet with certain Huetuations in the 

lumber of repreBentiitives. two, three, or four, especially for 
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London aud the Cinqae Ports. It was not until the Lower 
Hoase had become more firmly consolidated as a corporate 
body with its own Speaker, that the number of the representa- 
tives bocame iked at two, and the number of the regularlyij 
summoned and represented towns became more permanenti 
At the close of Edward the Fourth's reign the number 
towns was one hundred and twelve with two members froiit> 
each. For London, after several fluctuations, four membcrS', 
were summoned after 1378. (5'') 

The House of Commons consisted, then, at the eloBC of tin 
middle ages of the following elements : 

1. Seventy-four "knights of the ahire," as representative*^ 
of the thirty-seven counties, chosen from the knighthood with] 
the concurrence of all land and freeholders bound to sern 
on juries (forty-shilling freeholders) ; 

2. In addition to these, and as yet somewljat subordinate 
them, at least two hundred deputies for more than one hun- 
dred cities and boroughs, elected in legal theory from among 
the burgesses paying scot and bearing lot, but in reality only 
from a smaller committee, namely, the body charged with 
conducting the civil and police administration. 

VI. '2r|)l IJndininEnt m .l toftolc, that is, after the additit 



(5") Id W liiB'urd UI., «nd in Intir 
titncl still mor» fretjucDtl;, aml\ tonus 
make ooniplaint tolicLing tlie lepiesen- 
(atioD dtmundeU of tbem on acmunt 
of the liigher naseasment and costs 
(Report, i. 327). Ttio contribntioas to 
the daily allowances of tbe represcD- 
tatives also furniiibcd a matter of dia- 
pnta to the tonna. OucaBlunallir, in 
addition to the otditiatj piirliDtnentB. 
there were still more vpecinl aummon- 
jnga of ciTio dcputio?, as a nde mer- 
chants, to diKCQse regulations whicL 
speciallj concerned tbo seaports nod 
trade, as in 10 Edward III., and then 
e^in in 10, 11, 13, H, 16, 17, l», 21, 
23,30 Edward III.,etc In 10 Edwnrd 
III. Ibis wns called a eoUofaittm ipeelale 
or prrtattole. But witb the advance- 
ment of the Cnomoni to the poaitioti 
of enacling esaembliee, such special 
delibantions die out. The method of 



im 



election in tbe borougli» was left tD 
tbe viTjr divcrBoIy fiubiuned monicip*! 
constitutions (Gneiit, Gescb. d. Self- 



Gover 



, 19(! ( 



idiiidual boionghs U 
tbe elcctiun of their representatiTeB 
are given by Stubbs (iii. ■11(M21). It 
roltows from ^hat he adduces that Uie 
question vaa regaj'ded an dependent 
on local rogiilatioiis until the following 
perioi], in whioh tbe elections and tbe 
scrutiny were claimed as being Iha 
right and duty of Ibe House of Com- 
mons. Of the ordinances affecting tho 
rights of election only the stat. 1 
Henry V., touching tbe residence of 
Ibo candidules for election, is appli- 
cnbla to the boroughs. " Die Uea- 
chicbte dcs Walilrcchta xuni Englta 
chen Pnrlamcnt" (Leipzig, 1889), t' 
L. I'iers, is a clever eBsiiy on the who' 
aubject. 




to the consilium of the magnates of the gents th la comviunr, 
now forms a most extensive and supreme comilium regis, the 
leading features of which, as the " highest royal council," have 
been retained in the whole as well as in the several limhs. 
The King remains the enpnt, primipiam et Jons parliamcnti. 
He alone Hummons, opens, and closes the parliaments, the 
sittings of which are, as a rule, of short duration. An ex- 
ceptional scBsion of one liundred and fifty-nine days occurred 
in 1406; such a duration had been until then unheard of, 
and this session was felt as a severe burden in conseiiuence 
of the daily allowances which had to be paid. For his daily 
Balary, from about 7 Edward II., the county representative 
received as a rule four shillings, the town representative two 
Bhillings. But all deputies were soon regarded not only as 
representatives of their corporation, but as representatives 
of the whole country, an idea early founded upon the writ of 
summons ad /ncieudmn cl coiisentieniliim. 

As a fact, this parVuimentum represented an organic com- 
bination of State and society, such as no constitution of 
estates on the Continent (in cousequonce of the different 
development of the feudal system and property interests) 
could attain to. The firm coherence subsisting between the 
magnates and the active political government of the realm 
Itad been brought about by the formation of the Magnum 
Concilium: that between the magnates and the knighthood 
by the established form of the county constitution, especi- 
*lly by the office of justice of the peace and the formation 
of a military force ; that between the knighthood and the 
icities by the county constitution, the unity of the judicial 
"Bystem, the suit of court, the tax-paying interests, etc. The 
single defective point is in the unequal representation of the 
boroughs, and a want of coherence of the boroughs amoug 
themselves, whose spontaneous and varied organization much 
resembled the urban constitutions of Germany. This caused 
to assume a subordinate position in Farliamcnt, in spite 
\f the far greater number of their representatives. 

Yet, in spite of an often actually preponderating power in 
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the Parliament, the fonnal Bubservience of the ConsUiictn 
Regj» to tlio person of the King remains unchanged. Under 
Uichard II. it happened at a time of tumult that a parlia- 
ment threatened to dissolve. But a threat that a parliament 
would convene itself without royal summons, or would Bit 
permanently, or continue in permanent committees, or ap- 
point and bind by oath its own officials (after the manner 
of the German pro^eial estates), never occurs during this 
period. Very valuable information on a series of details in 
the parliamentary mode of procedure has lately been fur- 
nished by the investigation of Stubbs (Coustitutioual History, 
vol. iii. c. 20, " Parliamentary Antiquities"). 



Note to Cuaiteh XXV. — Cdt 
Ucticlapinnil of t^c ^arltammtarg 
i^tttm of Uraltail ia bused upon tho 
gradual Ueuding of older modoa of 
taxution. It u acporiliugly adviaabltt 
to review oiice agoiji tliu yroniM tliut 
were niidc subject to tlie taxtH. with 
rOKoril to llieir recpective iultrosta !□ 
the (4kxatiDii. A valuable aid fur tbU 
pnrpose in fumiiihed b; the compila- 
tion of all parliaraeDtary nionef grants 
from Mugna CburtB down to too cIobo 
of this pciind (altogetlit-r about one 
liundred iiiid thiclj ajinunl grants) in 
Ktublw's Couatitutioiuil Hiblury (vol. 
iii., lodei tub. v. " Tuxea "). 

I. Tlui Oroaa vaaalt had bcoti for 
gonerationa apcuBtouicd to pay KUlages 
■a lieu of pcrional inililary ncrvice. 
Itut if tliis was to be canvertcd iLto 
a perindictti tax for uatioual m^eaai- 
tiem it mi^ht bo objcoti.'d that tbu old 
feudal tax ludecd placed all theknigbts' 
fees on an equality witb eueU other, 
but that in reality the incomes ware 
difrercnt and became ever more uu- 
equal. The Kiilagia aeoonlingly were 
not titled for a normal lund'tax. If 
the Bcutttges under Henry III. had 
become tbe ordinary scale for ttio 
raoni-y gmnts, tliis was attribolable tu 
tlie imbit of adhering to tbe old rc^^ 
ters. I'he hnighta' feca cuutd not per- 
manently escape n rectificutiun of their 
valiuLlion, that ia, on usaessmeut qc- 
cording Co tbe prtaeot productive value, 
like all other landed properties. At 
the commtuiceiueat of the leigu of 
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proportiouatoly. But Coke's . 
la uot correct that after 8 Edward H. 
no Krutaginm at all was any longer 
raised; iu tfao course o( the fourteenth 
eentory this courac was adopted sefenl 
times in cuaea where tlie King in po- 
suu took tlio field, for the loat timo 
iipporonlly in 13S6. In like mamm' 
uu Old for knighting a son, and a dowi; 
for a princeaa on the marriage of a 
royal duughter, continued to be eiaoted 
as 11 linaucial resouroe (Stubbs, ii. S22). 
2. Thu tax-paying group of toe 
undBT-naMa/i and landed /rtiltoldtr* 
stood in a relation wliich early biou^t 
Uiem into union with the lower Omwit 
vassals. Tlio sub-vaiisal had origi- 
uitlly to pay bis auzifia and taitagUt 
til tlic ueijue lord, aa often as the latUr 
had to pay hia to the King. But ft 
was to tliu intercat of the Crown raUier 
to havi! the lax paid immediately bj 
the tnx-|iaying subject. From this 
inclination proceeded the statute QiiiB 
EmptoroH, 18 Edward I., which hioiIb 
I've^ new purchaser of a flef ui im- 
mediate vassal, that is, an inunediatA 
tax-payer. The whole of Edwatd the 
Firat'a rtigosbowBacoiiatant tendency 
tuafaolish, in the interest of the Crown. 
the diflerenoe between mediate and im- 
mediate vassals (Peers' Heport, i. ' ~ 
2S0). All freehold eatate iu free ao 
was by custom caneidered liable It 
auxilia in cases of Jioaoui oud m 
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^«p., 322> Acoordiagly. so swjn as 
the avx3.ia bad been mudt) Ihu basis 
of talation, a Mrly uniforiD scale wait 
altaincd fur tbenliok'arthe proi metal 
CriMboIil estates. (Reomrkit ua tn the 
olber larieticB of tenureH and aidii nru 
n>Dtiuaed in tlic Peers' Report, i. 274, 
275.) An EmpiHliuieiit to Kgooduuder- 
staudin^ od lliis pobt lypcured itfter 
the introduction of parliaraentarr clcc- 
tiotu, bjr tbo high allowanc>efl of the 
Hiunty rcpreaentntives. The siib-TAM- 
aoXa coald objuot that tliey were repro- 
setited by thcil mcane lurda ; but as 
that fenil&l relation more nnd iiioru 
recedes, this difflcoltj U aconnliiigl; 
(Acillj tlioDgh Hlowlj put tuidu. On 
the uUiBT band, in the class of tbe petty 
freebolders, didputes are (tmlinunlly 
recnrliug. Tbe more repreientatiuu 
became deTeloped, tbe more did outl- 
tribatian to the allowuDces bewmn 
« chief ohamet^slic of the tax-pnycr 
who «rea entitled to the sniTragc, nnd 
the other band the kniglita of the 

" >- , mora assarcd in their 

representatives of uU per- 
who coat^bute to their salajies, 
[qns. of (I) Uio lesaer Crown vussalu, 
(S) the sub-THESals, (i!) the mntribot- 
ing freeliolders Df entiiloi not liable to 
KUtogr. By tbe btat. 12 Rictmrd U. 
e. 12 "euKtom" true held l<i decide the 
queatiou, But so long as tlicae reU- 
tiona vere in procesa of creation, tbe 
ileputiea of the couulies tootc counsel 
with their oonBlituunIs (Rep., i. ^iUS, 
80S), which trauBaetions are ohaiHcter- 
* 'ja of tbifl early period of taxation. 
I pome ODUutiea, as in Kent, divereeut 
lofcontribution w^remaiutninod 
, . 76). Stil! more divergent wm 
ajftuu of the Cioqiio Forts, which, 
uinlogy to Ibe military i-avsali, hod 
itoiu duties t<i fulfil in italura, in 
ipect of sea defence, and so were 
~"L'd from contributing to tbo aida, 
" "' "iccount did not send repre- 
PailianieDt Until later. 
S. The baroagUi bail been from time 
Unemoriitl subjected to a cumpora- 
,^ relj arbitrary lAintiou. But the re- 
llanption of tho tallogee by fixed sums, 
the intcrcet of the Crown in preserving 
the prosperity el' tlie tovras, tlie uctiinl 
noceMity for an Dnirnrm sjatem of tui- 
ntioii,au bronglit the municipal laUagla 
[iMre and marc to the luvi'l uf tbe 
of this feudal Ytt«iils. Ill II 



L'harta this v 
down, but it whs omitted nt tbo first 
confitmation. Tlie grunts of teutlia, 
fiftceutha. and other iocomc taxes were 
originally only made of " good-will.'' 
The resolute resistance, Especially on 
the part of London, hiid aided iu 
bringing about the ConjtmuUio Char- 
taruM of 25 Edward 1. The Crovrn. 
moreover, found that it attained bettor 
results through ftiondlj negotiatious. 
Here also tliere was orinnally a uiiiturc 
of old obligatloD and new grunt of 
"good-will." The Crown saw itself 
obliged to extend lbs sunuuona to as 
many cities and boroughs ns possible, 
for, when on underslaiiding had been 
arrived at with tho mote iuflutiitial 
towns, tho mualler, whiob were sum- 
moned with them, yicldod. After 
G Eilwnrd III. tho old right tu ttio 
municipal laliagia appears merged in 
tbe general grant of eubsidies (Rep., i. 
305, 306). But whilst this slate of 
things was iu a stale of trunaitiou the 
repicsontutives of the cities were fre- 
quently required to lake conniiel with 
tWrc»nstitueDts,Bsin ISEdwunllU. 
After the sc4kle of taxation had been 
determined upon, theae coasnltatiotis 



fell iT 






4. The old (cTUinf« fn aiiGioNl demesne 
found themselves in a state of de- 
pendenco, iu which an arbitrary right 
of tbo Crown to impoiw taxes was sure 



. longest (Rep., i. £)J0). 

nloal and leenl reos 

might not be ovurburdenedi and 



they 



panillel state of lAxation had likewisu 
Id be upplicd to their coae. Their 
deputin were frequently summotiud to 
Ptijliament, but they were never al- 
lowed to meet with tbe couuoners. or 
to form a port of tbe ParliDuient. Dut 
the more they were accustomed to be 
placed as a matter of murso upon on 
equal footing in respect of liixntion 
with the freeholders and burgesses, tho 
more did they blend with tlie tax-pay- 
ing aimmuniUu, so that as early as 
15 ICdward U. tbe estates of tbo reabn 
fultil functions as represenutivea of 
the teminla in ancitnt demesDe(nep., i. 
2S3). However.foraometiniethebabit 
was adhered to of demanding brfarB u 
campaign on nuxi'/iuni of the tenants 
in ancient demesne, n/fer tbe oampoiKn 
iiTie-leatb or une-fifteentli, according 
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M tins provious aurilium luul ]iroduuc<l 
a KKktcir or u itinnllur ■iim (Thotnai^ 
"Bichequer." p. 35). Alao after Ihi.' 
Canfiniiatio Ckarlarum Mwatd I. lielil 
faat lo the principle that the laxalinii 
of bis lenaota in daniemio was a Dutnorial 
privilege, which continued vitlioat 
fjnuitDf Pu-liBmont. But in the year 
1332 Edward III. prumisesthatlie will 
nut for the future raUe an; taUagia 
otherviBe than rb in the tiiuu of hie 

IiiedecenBoni, and this ia apparently the 
aat innlttncti of a raieing of tlie taOagia 
in tho vray uf a apeoial taxation of 
iailirMf tenanli (Btubbg, ii. 521). 

5. Alter the bull of Urban the elergg 
refused at first all taxation fnr civil 
pnrposeB. After Edward I. had brolccu 
thron);h thii Tefuaal bo far aa baaed on 
principle, a ditfereuce y<ui Htitl tnain- 
tuned between the taxatioa of their 
buroniea aud their other income. For 
the tuxiu<; of the barouieB the prelates 
iDi.>i.-t l"^(!(h<:r wilh the aecultir lordu iu 
the rpiii-r House as representatives of 
Uiu (i.TlciiustifiBl military fiefs. For 
the (itlur tcLnpomliticH and spiritunli- 
tiee (tithce). iicgntlations were cnrrieil 
on agaia with the bishops aud the 
representatiyea of the inferior clergy 
in convocalioD, aud here olau an equiva- 
lent doniim was gmiited, Acmiding 
to the scale of Pope Ni<xilHB(1291). the 
income uf the clergy, exclusive (^ tbo 
baronies whiuh wore to be taxed by 
the prelates, was computed at not lew 
tlian £199,311. Thu produce of o 
clerical tithe should accordingly have 
been, in round numbers, £20,IHHI. but It 
gradually sank down, owing lo numer- 
ous oxemptiong, tapecinllj that of the 
■mull livings under ten marks value. 
Under Henry VII. the uujount was 
computed only at £10,000. 

6. The system of daiifi and itidirtet 
laxoiiontX the close of the former period 
has been diaoussad above. The finan- 
cial administmtion suw itself still en- 
titled, by virtue of the royal rights 
appertaining to bnrltniins furs, and 
markets, to raiae duties by special 
negotiation with the merchants, and tu 
increase the same nith the consent of 
the pnrtifs couoerneU, inds|iunilentlv 
of any proceedings in Purlifuuent. A 
parliiimtj]tsry vote of ISTfi granted to 
Edward L a duty of a half mark per 
sack of wool, and on every three hun- 
dred fiecces, and ouu mark per loud 



of leather <ka a Icffnl duty. Iliit tl| 
ueceasitios of the year I303ug(iin li 
io an orranganwut with the for^ 
meruliants for a duty of forty pttt. 
per Back, and one mark per load, | 
which the evasion of tha mi^tfrnM'^ 
eliarturnvi was cxcnsed by saying It 
the merehanlH wore " foreignen 
Under Edward HI. (1328) the fl" 
duties became a portion of the or'' 
revenues, and received a fresh » 
in the atatuto of SUples (1353). I'ha 
irrGguhuity of the iui|KisitiunB of dutU 
upon the market produce of the count 
tlie to-called staple commoditiea (w( 
lead, tin) was, however, fiir a long Ul,^ 
eiibaticed by the protective iQleresu3 
thn merchants theraselvra, who to 
ilemnified themselves for the high^ 
rate of taxation through the iatorMt 
they had in protection. Arbitrary taa- 
&aeai\oa of wares, snch as took pluoBJn 
IVH under Edwanl I., ended witb a 
teleuse on payment of three or firo 
marks per sack of wool, for which tko 
merchants could indemnify themselves 
by iuereasing the price. The ajsti 
of privileged slaplo places, wliich v 
developed under the throe EdwBrdi,fl 
Inscil upon common financial and pc 
tcctive interests, tho disadva 
whicb for the consumers « _ 
gradually appreoiated. Under Ed^ 
IlL oommercial mtinopoUea vreMiUL 
ualely abolished and reinatatad. Ind 
year 1362 an Act of Pulitimait iq, 
passed, making every levy of a dn^ 
upon iTOOl dependent upon the eipr» 
sanction of Parliament. After the year 
1373 the indirect taxes under the oauio 
of " tonnage and poundage " were tub^ 
jccted to a regular parliamentary grant. 
After the recognition of tbo parlia- 
meotory right of assent, wo still Dud 
in the eoii^mtalfa fhorfarutA separata 
grunts of taxes by tho clergy, thi 
barons, Ihe counties, and biequentl] 
also by tho leuants of royal den - - "" 
in proportions which, in the oaae 
barons and counties, are as a rule ei _^ 
mated lower than those of tho olheri^ 
out of regard to tbo considerable feudnl 
imposts upon the baroniea and tbo 
knights' feeB. This proportional tA- 
juatment leads to the oonclusiou thai 
with the assistance of the A 
CommissiouB uniform t«xea _,. 

returns of laudcil eatntes and p 

iuoome hud been already uiitt 
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intervals, bcsidi-s nil this, tlio 
_ . g Bgaiu patB fi'ith freali demaodB 
(br uquiptDent of aoMieri, perfurm&tices 
iu kind, and indirwt taxes of nil aorta, 
in ooosidemtinn of nliich a teductinn is 
•'(l«il mode in the prnportinna. Dutldk 
Ibose periods in wliich tho monaroliy 
was weak, and the iaflaencu of tho 
■naguates and the grout landed pro- 
priotori in the nocouduDt, the luuded 
iatcresta tried iDiliivct taxes by woy 
of eiporiment, and fur B time even u 
poll-tai. The foilowing incidents will 
perluipfl BoOicB to illnitrata the fluotua- 
tione. Iu 9 Edward IL the Wohh 
HI Mtd oountioa vote front over; viUa in 
IMIm klngdam one fcwt wldier, with no- 
^^HDntroluelits and pay (later chftng:ed 
^nito a tax of one-tenth); for this 
^(jMrmighB and dcmeanes yiold in tho 
nest iKulianient ono-fiftoenth. la 10 
Edw&nl IU. the gmnt was sapplij- 
meut«d by H tax of rmty shillings for 
uTOry saok of wool I'lportcd hy English 
merchaats, £3 when hy fowicn tact- 
ohanU. In 13 Eilwsnl III. tbo earU 
utd buroiu vote for tliouwlvea and far 
"their poen of Uie land, who huld 
by banny," the tenth slioopakln sad 
'lamb from their dunicsnos; the oom- 
nmna ^SOO sacks of wool. In 14 Ed- 
ward HI. the prelates and tlie haitins 
vole for themselves uiid their vossaU. 
Uie ninth sliueiwkin and liunb for tvrii 
^K «eara ; tlie knights uf the shire for 
^KuMnaulvca and the comimma de la 
^HnTathewme; tbebnrcnighBtheactunl 
^F^ntb port of their rarsonal property ; 
^"tluiBe merohants who did not rc«idii 
in boioughi, and tho other Inhubitanls 
of forests and wastes one-flfteuat.h. 
lo 20 ICdward III. an aiixiliam of forty 
shillinga was raised for knighlin); tho 
I I'linoe of Wales, alUiougli the CommonH, 
rdingto the statute of Weitroinster 
' eimcedo twenty sUillingB, and 
e their consent. In 45 Edwnnl 
I Houses vote a suhsidy of 
}UO,and in like numner the clergv 
iil of £aO.OUU. In tho case of the 
it was presuppoecd that eoeji 
. ihpaid22«.3>j, : bnttho numl>Eir<>r 
f parishes had beeu so uniasly mis- 
louUtod that shortly aftorwanls » 
lall eouniitliii WBSBumnioupd. which 
d one hundred and aix ahilliuK^ 
h parish, tu prodiiee the sum of 
M.000. InlUEdwuMlII. th<i inde- 
uof thesyHtcma Viiu oucc more 



ahowu in tbe fart that the knight* of 
IboakirewereiliiiniBMid. hut the reprn- 
scntntives of the borougba were retaineil 
and prevailed upon to vole certain duea 
tijMin wine and goods tat another year 
(Parry. ISil). Even at tho rIosh of this 
reign all reservations had not yet been 



lo impose any burden upon Hie people, 
without tbe oonseut of the Couunons, 
except in eases of great ueoessity and 
for the protection of tho realm, and 
whore ho c*d do so of right <,"Parl. 
Hist.," i. 328). 

After 8 Edward HI. a dcflnito smlu 
of taxation for oounties and tnwus bad 
at least been agrt-ed upon, which sim- 
plified the hnsinesa of voting supplies. 
According to the estimates of this joHr 
the teotlu and flfteonths for the luity 
were assessed in round siiois, the sepu- 
rute distribution of which among the 
individual tax-pnyers was elTvcted by 
tho commilloes of HsscBsmcnt. Tim 
tendunoy ooiiBtantly pursued from thnt 
time to ]iiiy lixul sums in sutisfikrtiou 
of the clitim, leads tu a continual re~ 
ilueliou ill the tax returns. So early bm 
in ihii fifteealh century the sum pro- 
diieod hy ii tenth imd fifteenth on the 
bily was only about £37,000; in lli,' 
venr HU7 the returns hod suufc I.. 
£BO,(M>0, and ibat of the clerical litln- 
to £10,000 (Stiibba, ii. 350). Tlu> 
Commons shortly afterwords introduce 
thu cuBtom of requesting a deputation 
of tbe lords and prelates to deliberate 
with them. For instance, in 47 Eilwwrd 
III., on their motion, a number of 
hisiiops and lords hod been ajipointoil. 
In tho full Biltings that ensued, they 
deliver their written consent. beginning 
with the wonls, " Tho Lords and Com- 
mons of England bave in their present 
Porlianient gcnulad the Kiug a lir- 
tcontli," etc. (Rep., App., iv. 630-682). 
This conference witli deputies from 
llie Upper House now become for a 
Umu the ordinary form of proceeding. 
As a rule the Conuuona themselves 
npiioint those persona who are ogreo- 
oblo to them. Iu tj Richard II. tUey 
chuoso three prelates, three eorls. anil 
three haroua; their petition was gmnteil 
witli the proviso that it was a matter 
for tho King's election to uppoiut such 
hihhopa iinJ lonU m he shall finil 
Uttini,', - ■' ' ■ 



s whom he shall hlni- 
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seXt nomioHtti (Bimilarly in 4 Huary 
IV.). lu 7 Ricliard U, tlio CommonB. 
'■ vrilh the eoQsmit of tho Lorifa," Toto 
two-lifte4<nth8 : then ugaiu in tho some 
yenr Lords ttml CommciOB together u 
lialf-lentb and a fifteenth. In 21 
Illchard II. Iho Lords and Commons 
made tlie King n coDfliderable grant. 
i»yea fnr bis life (which Ijappons oncu 
again in 3 Henry V.). In 13 Heniy 
IV. the Commons, with consent of tlio 
Bishops and Lords, vote a snbsidy 
wharain thu aontributlous from renl 
4.'HtntG wcri-' plninly dcsrribcd aa being 
a laniMax ("Puri. Hist.," ii. 119). 
Grant of ilie Comniooa with the asaent 
of tho Bishops and Lolds became froiu 
this time forth tlio inostnsual formula, 

Kirlicnlarly in 3, 4, 5 Heniy V. ; 18 
enry VL ; Z8 Edward IV. Ai»rt 
from tho phiBseology, which still vnries, 
the instability of the nystcm or taxa- 
tion, and the inezporiuuce of the iax- 
payiira, is shown in numerous experi- 
ments in taxntion. The curious gtaul 
of a uniform sum from coob parish in 
45 Edward IIL, on whieh o<v?iuioli 
I'urlianiout had assumed Sre limes as 
many porishi's as iu n'alily existed, 
lias been already monl ionwl. In 51 
Edward HI. the I.:UTdB and Ijonununa 
Ktant a poll-tax of fourpeiicc upon oil 
lualo and female persons above fourteen 
yatxt of age, except beggars, with the 
I'XcuBe that they could not at this timo 
Kraut more. This mistako of thp upper 



f of Itich 



J^ated cariy during the 
of Itichard IL, and led to 
!nt uprising of the labouring 
I'lasws, after which the unfortunate 
imll-tai does not again occur. In .'i 
llictiard II. n auhsidy on the wool naa 
jignin granted. 

Under tho house of Lancaster tlw 
*»mlributiotiB from teal catato and from 
pcnonalty still moie regularly dimin- 
i»bed. Under Henry VI ., however, the 
JnBuonce of tho regency, and later of 
the absolute impotence of the monarchy 
was again Tisibls in new experimonts 
ill new taxation. Id tho Parliament 
of H27-H28 a now and more compH- 
rated metliod of taxation appears ; all 
IHirishca whose churches were rated 
jit more than ten marks were to jmy 
lll(. id.; amallcr parishea (in. 8il., the 
smallest parishes 'U., payable by Ihu 
members of tlie cotamanity ; from each 
knight's foe 6t. Ud. In tlie year 1435 



pay 2i>. Gd., and M. additional for e 
pound up to £100 ; those of more 
£100 pay Sd. in every pound: abova 
£400, 2a. in the ponnd. Analogous 
punts were made by the clei}^inoan- 
vocatioQ. In the year 1439 the eianl 
is made of one-fifteenth and Uirce- 
twentieths, aupplemeotcd by a tax 
upon foreigners, IGd. upon houjie. 
holders, and 6J. poll-lax upon iudi- 
vidnals. Under the house of lAOcaster 
the ordinary ravenue of the King had 
much diminished, in consequence of 
tho sttioter oonformily of the admini- 
stration with the law, and tho numer- 
oua limitations of the Crown 
financial and other profitable 
and arbitrary powers ; and the Di 
of Ijincaster, which had been ma . 
royal enlaileil estate, brought only *i 
amall surplus, in cunsequenes of 
merous permanent burdens laid 
it: whilst thu wars iu Franco a 
later times the defence of the remuanlft 
of the English possessions in Fiance, 
caused the t^wn considerable 
]>cnse. According to Irfird Qnnnwi 
stalemont of U33 the ordinary rev 
still arailable had, owing lo fixed 
doUB, become reduced from £23,000 W 
to XH990. The Duchy of lAOoaater 
brought in only £210H nett ; the in- 
direct taxes uiKin wine and other com- 
moditiea brought in £26,96(>. Th« 
oxpeuMS of the garrison of Calais, 
the other hand, alone exceed the a 
nary revenue of the Crown (StuI 
iii. 117). To this period belong 
prceedenta of an authorizaliou to 
tract loons. With tho assistance of hia 
council the King was empowered to 
borrow money by warrants under tus 
privy seal. Frequently, too, thu uiom* 
bers of the council advanced money 
from their own resources, or gava paE> 
BOtiul BCCUllty lo tlio mercbanta wfaoi 
lent it. At dilGcult junctures t^«9^' 
were empowcre<l by Parliament to gi** 
security lor great loans, by pledging 
thu taxes which were due. After 1421 
Ihe Kum for which tlic cnuuoil should 
be aathorJKod to give security was 
generally limited, the amount being 
from £20,000 to £100,000. After the 
death of Uardinal Beaufort these tiaiis- 
DCtions disappear. 

During the wots of the Bosea Snan- 
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cial embarrassments, as may be well 
understood, had become {tcrmanent. 
Under £dward lY. new extraordinary. 
imposts were accordingly iatrodaced. 
The Parliament of 1472 granted an 
army of 13,000 archers, to bo paid at 
the rate of sixpence a-day for a year. 
The Commons and Lords, in two sepa- 
rate documents, farther resolved that 
a new and full tenth should bo levied 
upon all property and income to defray 
the expenses. In the following year, 
however, this was found too difncult 
to collect, and so a fifteentli was voted 
after the old fashion. In the same 
year begin exactions by way of bene- 
volences (forced gifts from private in- 
dividuals), which soon became odious. 
In the following year (1474) the grant 
appears in a round sum. 



It was not until the royal power had 
become completely restored under tho 
dynasty of the Tudors that tho system 
of direct taxes, as land-tax and income- 
tax, was completed, put into regular 
execution, and permanently established. 
Under Henry VlII. tho grant in 1514 
rises to £160,000, according to a care- 
fully g^duated scale from land, per- 
sonal property and income. Under 
Mary the expressions subsidies, in- 
comes, tenths, and fifteenths acquire 
definite technical meaning, the subsidy 
as a land-tax of twenty per cent. (4«. 
in Uio £), tho tenths and fifteentha 
OS an income-tax of thirteen one-third 
per cent. (29. 8d. in tho £) (Stubbs, iii. 
355). 
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CHAPTER XXVI. 

^iie Clburrf) at t|^ Close of tire jnflAib ^s. 

The thorough remodelling of the State in this period is con- 
fined to temporal interests, and to the legal relations subsist- 
ing between the laity and the royal power. The Church 
remains unchanged in the face of this metamorphosis, and 
includes all classes in a constitution of which the form differs 
greatly from the spirit. At the close of the preceding period 
the power of the Eoman Catholic Church had reached its 
zenith, at which point it had become a compact political 
system. 

A sovereign Head of the Church confronts the temporal 
King, and in England claims even a feudal suzerainty with a 
feudal tribute to be paid annually. 

A spiritual parliament, with an upper and a lower house 
(convocation), confronts the secular parliament. 

An exclusive ecclesiastical legislation, grant of taxation, 
and jurisdiction stand firmly opposed to that of the temporal 
power. This jurisdiction, in the ecclesiastical sense, embraces 
a system analogous to that of our modem administration, 
executed by professional officials with a bureaucratic consti- 
tution. Moreover, the most important temporal offices of 
Lord Chancellor, Master of the Rolls, Keeper of the Privy 
Seal, and not unfrequently that of the Lord Treasurer, were 
still in the hands of clerics. 

Both political systems now rank side by side, each to a 
great extent requiring the help of the other, each supplying 
the other's deficiencies, both embracing all classes of the 




wpnlation. The great wealth of the Church (1) at first 
Vlttracted all classea of the community to her service. The 
niimber of the ckriri was accordingly extremely large ; the 
lists of ordinations in the greater dioceses often show hundreds 
of persons who in the course of a single year had received 
the higher consecration. Almost every family Lad relations 
nmong the lower clergy, the country squire counted kinsmen 
among the canons of the greater foundations, whilst the 
higher nobles and officers of State strove to gain episcopal 
sees for tlieir sons who were dedicated to the clerical profes- 
sion ; even the bondsman class found a place open to it, in 
spite of legal prohibition. Among the lower classes, the in- 
fluence of the Church became even more extensive, now 
that the orders of mendicant friars had entered into bonds 
of sympathy with the poor, who, in very many matttrs, found 
reason for being discontented with the laws and measures of 
taxation established by the wealthy. The bureaucracy of the 
Chnrch, with its standing army of monks and spiritual orders, 
had developed itself into a steadily working system of domi- 
nion over the human mind. No temporal rule could, for any 
length of time, maintain itself in hostihty to such a power as 
this, which swayed the masses, and continually admonished 
them to obey the divinely appointed ruler. As the Church, 
on the one hand, extended her consecration to the monarchy, 
lo, on the other hand, she guaranteed the rights of the estates, 
kid from a like interest as the nobility, held fast to ^fagna 
I di'cplj penetrating; and taking 



" The plergy ■were, as a boily, 
' rial] : tlie propurtioii of dinct 
_.itioil borne by them omouuted to 
■fly a third of the n-holo ilircct 
ntlon of the nation ; tbcy poMcaBcd 
^the ooDititutioD of Paitiameat and 
'nvoeatioD > great amount of j>olilical 



I the 



jf poJil 



Lords, a r<joa|!aizcd organization i 
estale of I'luliameut, two taxing le^^ia- 

latin^ uHiemblii'B in tlio provincial 

ocatiniiK : thay bad on their great 

ea jarisdlctions and fraoohieea 

1 to tlioae of the groet nobJi'n, nud 

_.,e tpiritual GDurte a irbole cimteui 

Indkature pamllel to the ten]|i''nLl 

e — but more inquiiitoriid. 



eogniwinco of every net and every re- 
lation of men's Uvea. They had great 
imrauuitiea itlso, and a oorpiiratc oo- 
hcsion which gavo strength and dignity 
to the meanest membor of tlie claw 
(Stubbs, iii. 365. 366)- The estales of 
the biahopi and monnsteriea extended 
into almost all the aub-districte of the 
country. They irere will manugedj 
tbo CistercianB CBpei-iBlly ver-! re- 
garded as good fornioiB nn<l «heep 
breeders. The Church appeared every- 
where to the country poople as u gime- 
rous landlord, (Bee Stubba, iii. chap. 
xix., touching the whole relation! I)e< 
tweon Cburoh and State.) 
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Charta, the confirmatiou of which instrument was repeatedly 
brought about by the higher eccleaiastica. Their judgment 
it is which malsea constitutional oaths binding, and theirs 
also which in turn releases from them. (2) 

This mutual relation also finds expression in the parlia- 
mentary constitution. In it the estate of the prelates did 
not, as on the Continent, appear as a mere representation 
of manorial rights, but as summoned by royal writ to the 
h ighest dehberative, judicial and tfLX-imposing assembly. 
But the royal right of summons had a different significance 
for the ecclesiastics and for the barons. The summons of 
the bishops resulted naturally from their constitutional posi- 
tion as pillars of the ecclesiastical power, and elevation to the 
bench of prelates was after King John's reign no mere grant 
of favour. The clerical caste for a long time nominated its 
rulers by free canonical election, and made the grant of the 
temporalities a mere confirmation on the part of the King. 
The caste spirit created by the celibacy of the clergy 
kept the prelates moro closely united than the secular 
magnates. The privilege of clergy made them personally 
much more independent than the temporal lords. It was 
accordingly an advantage of this administration of the realm, 
that the benches of the bishops and the temporal lords could 
not, at all events, form two independent chambers, as was 
the case on the Continent, where the landed interests had 
become the basis of the estates of the realm. The claims 
ad\'anped by the bishops were moderated by the voices of the 
barons, and the martial insolence of the great temporal lords 
kept in check by the votes of the spiritual magnates, who. 
according to the parliamentary writs, oven formed the 
majority, though they did not always appear in auch nnm- 



(2) The stnte ot tliinRB ia this period 
w» certaitil}' somewhnt dlffereDt to 
that in tlio prccc'dinf;. Id ronoer titueii 
the clergy simplf preaobed oliedierico 
towards trie KinK. but the I'lergj vtas 
iiow nlwavH riiHy In quote inotttncM 
of "Kinga like tinul and Hi;rmi" in 
the diaput«B betwtEio Church iiDd 



Stute ou loatlora of juTitdictioii ; and 
it wns □□ eaay task to determine '■ what 
was to be rendered ti> Ood and wliat 
to Cesar," accordiDg to the prenchei^ 
idoaa. Tbors had unmistakably ei 
about a cy>olEr relation to tho mc 
on this side (Stubba, iu. 513). 
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Most beneficial of all for both parties was the customary 
co-operatioQ of the prelates and barons in the great council , 
in conducting the responsible business of the central govern- 
ment. 

In accordance with his experiments at a political govern- 

ent on a great scale, the aim of Edward I. is directed 

►wards summoning the chapters and the parsons of parishes 

Parliament in addition to the prelates, in order to have 

le ecclesiastical middle class duly represented, and to bring 

bbout an understanding with the gentz de la commune. The 

immediate occasion for this was certainly given by the system 

of taxation; but the consistent enforcement of this measure 

and the systematic opposition of the clergy to it, proves that 

the royal council recognized in it a politically important 

measure. At first, to combat the papal prohibition of taxes, 

Edward I. was desirous of giving the inferior clergy a position 

analogous to that of tho Commons, with a view to arousing 

and keeping aUve in them a feeling for the common weal. 

lonseijuently an instruction, bearing the introductory words 

■amanientes, (3) was addressed to all the bishops, enjoining 



(3) Blow 23 Edward I. the nrril iraued 
> tliB AichbJBhop of Ciuitettniry runs 
M follows : *' Bieat Lax Juttbtinta, pro- 
vida fimrauqieetirttie tuemnnri pHnei- 
pum ttahUila, horlalur il lialuil, ul ipuid 
ornnea tangit, ab onrnilm* appn^tur, 
fie et ianuil evidmiim; ut mmmunQiai 
ptricalii pro (per?) remniia prnrvn 
tHnBwiuiilieT olmieliir. , , . iV«niunh*nf«i 
Prionvt rt Qiptiuttim EeeUtim ecMrm, 
AnXidiaMnitm, Mumqut CUiram vedr, 
JHoct. /oojentw, gwod iidtat frior et 
Arehldiaeoiw injrroprUt pertanit ni'a, 
«f ditinm Capitvlum per unun, iiUmi/iia 
Clenii ptr *■ ' "- -- 



soUtoum iaUninl, modft omniAut, 
ibidem ad Iraelanilum, onliiuindmn «( 
/aciendum, tmbitcam el eum eavlrrii 
Prrtalit (d Proeer^mn, <t atiii Ineolit 
nyni noelri^gtiatiUr tO hvjutmodi peri- 
emit el en^ogHalit jnatitiii abviandam." 
Tbo patkru for lliis formula is met 
with aa tttrly as Vi Edward I. in the 



(" Pari. Writs," L 19). Tho clergy in 
tbil Basembly aBBt<«B«* ilMlf oa account 
of )U Icimrci in fratikalmoign, on ac- 
count of )U globe landu, and ils per- 
gonal property. The prelates also in 
tlie spiritual asBembly vote tlin aninant 
of the tax only upoa their Bpiriluali- 
ties, whilet their feudal efiUtes grant 
the oommon alda tugetber with the 
baroDs in Parliament (Rep., i. 214). 
The dauiie PrKmanienten waa retained 
Id the same Benge after 23 Edward I. 
without material alteration, yet nnt 
always added. But from the flrat tlie 
clMgy showed a strong resistBuce to 
the royal (Qmnioni. and therefore in the 
years lilll-lSiUaseparute alroutat wus 
addressed to both aTchbisliopa, lugiag 
them on their part l» provide for the 
appearance of the clerical profession in 
the parliaments. Afl^r I3iu the Crown 
was content with the pructice, that tba 
clerical tithes should be voted in the 
provincial syniKla, and bonretorward 
hiiJ leds weight upon thu oppwiranoe 
of the lower clergy in PurliBinenl 
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ihvra to summon to the national assembly the deans and archfl 
deacons in person, to represent each chapter by one, aOd thi 
clergy of each diocese by two depnties, who were to increasi 
the Parliament by about one hundred ecclesiastical membei 
and deliberate in the same manner as knights and citizenu 
But there immediately arose a violent opposition against thi 
method of voting the taxes jointly with the laity, and againi 
this kind of summons. In 7 Edward II, the clergy declare 
it not to be usual that they should be summoned imder the 
authority of the King, and that tbey ought not legally to be 
so summoned. For the nest Parliament a second missive was 
for the first time addressed to the Archbishop of Canterbury, 
with a repetition of the order to appear. Stiil the clergy 
in 8 Edward 11. protest even against this indirect citation. 
They describe the Parliament as a curia singuhiris — begun and 
continued in the Ifing's camera, — and to such a ai-ria the 
clergy could not he summoned without a manifest infringB- 
ment of their privileges. They make at this time their g 
of subsidies dependent upon a previous papal mandate ^ 
authorization, such as in 13 Edward II. had allowed 
grant of a tenth for a year (" Pari. Hist.," i. 159, 177). 
15 Edward II., in two convocations, they vote once again a 
aid " in obedience to the authority of the apostolic chair.a 
In 16 Edward II. every further money grant without thtl 
authority was plainly refused (Peers' Report, i. 284). In l] 
Edward II., the King finds himself obliged to entreat the \ 
archbishops to convene a convocation. In the course of t 
dispute, however, this opposition was overcome with t 
assistance of Parliament, after the Crown had agreed, 

(Stabbs. iii. 3S0). With regnrd to the 
papal pnliibitinii of tbe taxation of a 
claricat iDcome a fiction was reiBOTted 
to; nnmely, tbat tbe clerical granta 
were made of " free vill," ond Biace 
tbe clergy beaidcs shared tlie bigher 
rnt« villi tbe dtips (gonerally one-tenth 
where the conntiea pnj onu-flfteenih), 
this taxalinn gave Issb reason for irrita- 
tion. Thti couTocationa an a ruin da- 
tarmmpd likewise to paj tlie rate votod 
bj the oitiet, witbont fiutber disptite. 



About the Bame time the oppreaaion of 
the papal taxalion ocaacd, which had 
bbon eevErcly felt in the cenlnry of 
tbe three EdwardB. After the pop«« 
bod taken up their resideuoe at Avig- 
non, thia prcsBuie be«tuie lighter, and 
Ittvtiard II. was enabled to directl; 
forbid tbe exootion of a papal ii 
{1389). The feudal tribute f 
l>y John hiid beuu already a' 
bv reaolutiou at ParUauoDt in \ 
yearlSGG. 
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addition to the writ of summons addrcaned to tlie liishope, to 
issue another and special snmmonB to the archbishop. Only 
the latter, as being an cccleeiaBtical authority, was obeyed, 
and as being a summons to a " convocation " and not to 
Parliament — whereby an appointment of time and place was 
very often made differing from those contained in the royal 
writ. The representatives of the lower clergy only appear as 
members of their spiritual synod, and not as members of 
Parliament. With this rule the writ of summons (Prtemn- 

ientes) became after Edward III, the regular formula. (4) 
In these proceedings lay a grand attempt to effect the union , 
all ranks, but also a proof of the truth that no assembjj^ 

if estates can have any foundation without legal equ^y. 
In the 0pper House that equality existed for prelates and 
barons by feudal tenure and royal summons, and above all by 
their customary co-operation in the central government, — they 
accordingly cleave together ; the inferior clergy, knights, and 
citizens, however, do not. The more firmly knights and citizens 
as commoners are welded together in the Lower House, the 
more do the aspiring middle classes appear to become es- 
tranged from the clergy. A blending of the temporal middle 

(4) The -wonk employed in 11 Ed- own buainess, and they would do the 

ward in I nod Id latoi timeB repented ewdo. Id 9 Richard II. Ihu ^luntinf; 

in [1m Booond miBeive addroEBod to tlio of a vote of subaidiea under the oun- 

anihbisliopa : "juttam et ayiaonujn ra- dltinn that the rierg? ahnuld vote n 

ftoni, at pfT suininunui ni'in'i'a eom- wrtam aum, led (o siuiitur prnteotB 

BHuiibw peWcufw owiurrofur," found in ("Purl. Hiat.." i. 384). But m Pnr- 

Fifliamcnt na irell as in the country liaiuent would not give up i(a prirllege 

an echo, which the clergy was not able of confirming the taxes which had 

permaoentl; to ignore. In 18 Edward boen loteil hy the oonvocation, ao the 

III. for the fltst time the grants of Parliament also clumed that its i^- 

oonfocation were entered npon the par- tiitee should bind the del^, " like the 

liMnantoty rolla, and finally Hied in alatutea of all Chriatinn princea in the 

tite form of a statute (Rep., L 317). early cenlurieB of the Churcli." The 

The existence of separate money-TOting question never carae to a conatitational 

uiomlilies led, however, for aume time aeltlement, for the conflict whs appeased 

longer to conQicta. For inatance, in in the fifteenth century by tlie money 

4 ftchud II., the Commons propose grants of tlie clergy Iwing made in a 

100,(K)U marks, if the clergy (who pes- seponto assembly. But on that very 

seswd one-third of the kiogJom) would account Ibo King was obli>,'cd to derive 

grant 50,000 marks. The clergy an- the daty of the bishops and abbots to 

swered tliat their grant hod never bceo appear in Ibe Upper House from their 

node in Parliament, nor should it be feudnl duties, and Imd therefore, for 

to ; the laity should not and could not coiisiatoncy's sake, to dispense with the 

bind the clergy, nor the clergy tlie uttcndnueo of abbots who held no fees 

lutj: the CommoEia might do their of the Crown. 
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classes with the inferior clergy could scarcely be effected in 
the face of the utter difference in their way of life, their educa- 
tion, and social interests ; least of all was this possible with 
the cehbate clergy of the Roman Catholic Church. The Com- 
mons in Parliament reply to the energetic efforts of the clergy 
towards separation with an equally keen jealousy of ecclesias- 
tical rule, so far as it appeared as the government of a foreign 
ruler ; and this jealousy had become still more enhanced since 
the migration of the Popes to Avignon. 

In this crisis the monarchy gains an ascendancy, at Crst in 
all points, where the privileges of the Clmrch come into 
conflict with the common law. The King had now a Parlia- 
ment to help him, which began to watch with jealousy over 
national honour and independence. The Church was allowed 
full sway in those departments which did not immediately 
affect the common law, such as marriage law, wills, ecclesias- 
tical offences, and in the Chancery courts, and those of the 
Universities and the Admiralty. But every attempt to change 
the common law (such as by introducing legitimation, con- 
tracts of married women, etc.) was firmly rejected, " Nolumua 
letjee Anglite mulan," the barons had already replied at the 
Parliament of Merton (20 Henry III.). When in 1296 the 
clergy began on principle to refuse their contributions to 
the national taxes, Edward could venture to declare the 
Church beyond the pale of his feudal and judicial protection. 
On a similar occasion the Parliament declared, in 1301, that 
the Pope had not the right to interfere with the temporal 
affairs of the Crown, and that they would not permit the 
King, even if he were so inchned, to concede any one of the 
papal claims. But most zealously did the peers and com- 
mons side, as was natural, with the monarchy in the dispute 
touching the taxation. When Urban V. went so far aa to 
renew the claim to feudal suzerainty and feudal rents, Edward 
III, unreservedly withdrew from the old relation of papal 
protection, and asserted, in conjunction with the estates, the 
independence at once of the country and of the national 
Church. Under the same reign, repeated motions of the 
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Lower Houae against the clergy followed, and a petition that 
no ordinance be issued on the motion of the clergy, and that 
the former should not be bouod by regulations which the 
latter made for their own advantage. In 1371 the proposal 
was even made to remove all clergy from the high otEces 
of State, and to fill these oESces with laymen, which, in the 
case of the Chancellor and in the Treasury, waa for a short 
time actually done. The Parliament of 1399 declared "the 
kingdom of England, aa in all bygone times, free of all papal 
or other foreign interference," Under Richard a dislike to the 
clergy was shown, in the protection accorded to the heretics 
(Lollards) which in 1406 led to the proposal to withdraw all 
SQch as were suspected of heresy from the episcopal juris- 
"iction. It was not until Henry IV, that the Church obtained 

)m the State more rigorous penal laws against the heretics, 
spite of the continued opposition of the Lower House. 
Under Henry V. heresy was declared an offence against the 
common law also ; the secular arm did not merely lend assist- 
ance to the spiritual court, but the temporal courts were 
to eiereiee concurrent penal jurisdiction aide by side with 
the spiritual. The hoose of Lancaster was too immediately 
dependent npon the support of the clergy, not to give way 
entirely in this point, 

The visible result of these conflicts waa a legal definition of 
the rights of the esecntive against the encroachments of the 
Church in the external provinces of law and taxation. As 
the ecclesiastical constitution stood poiutedly opposed to the 
secular power, there waa no other course open but to employ the 
temporal penal legislation against a series of definitely named 
excesses, which gradually form a connected system. The 
State, now governed by parliamentary statutes, did not relapse 
into the system of administrative compulsion by means of 
amerciaments, but achieved a firm and uniform observance of 
the limits of ecclesiastical power by decisions of the ordinary 
courts of justice in the form of parliamentary penal statutes, 
which were Indeed rigorously framed according to the spirit 

the Middle Ages, but were considerably mitigated in practice. 
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1. Under the general term prxmunire a number of violations 
of the province of the Hecular state by the ecclesiastical power 
were threatened with severe penalties. The first statute, 27 
Edward III. stat. 1, is directed against the citations to Borne 
in matters which belong to the cognizance of the royal court. 
The writs of " prsemiinire /acuta" which were issued with 
reference to this, and threaten banishment and severe corporal 
and pecuniary punishments pave the way for a series of 
statutes, which repeat the penalties of priemunire against the 
obtaining of ecclesiastical offices to the prejudice of the King 
or any one of bis subjects, against the exportation of money 
to foreign parts, against the introduction of sentences of ex- 
communication fi'om foreign parts, against the exemption of 
clerical personages, against immunity from the liability to 
pay tithe, and finally against the interference of the Pope 
with ecclesiastical elections. The prtemunire did not, however, 
prevent an action being brought in the papal court in oases 
where, according to common law, no action lay. On this 
question as on others a kind of compromise was effected 
between the Crown and the Ctiiia. A royal veto was seldom 
exercised, but the appeals to Rome now seldom appear. 

2. The Statute of Prorisors, 25 Edward KI. stat. 4, threatens 
all persons who accept the grant of a benefice from the Pope 
with imprisonment and forfeiture by the nominee of all income 
arising from the office. The practical result was, however, here 
also a compromise between the Crown and the Curia at the 
expense of election by the chapter. In the ease of a vacancy 
the King sent the chapter " his Ucence to proceed to the 
election," simultaneonsly with a letter, which pointed out the 
person whom the King, in case of their election, would 
accept. At the same time, the Pope was requested by letter 
to confirm the same person by papal provision. All repeti- 
tions of the statutes only led in practice to a division of the 
appointments between the King and the Pope. (5) 



(5) Tho free fanouicul election con- 
onled by JoliQ met with aa impedi- 
mi^nt in tlie fttult; cnnetitulion of the 
KogUsli cathtdm cbapt«i, uul be- 



caoio at Gret ea>e1op«d 
seriuB of cootroveniies. In the , 
1215-1204 uut luai ttiEin thjrtj 
tested elootiooB of prelutet 
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3. These are closely followed by eupplementary statutes of 
\ more special nature. For instance, in this year 1849, on a 
special occasion, an ordinance was issued with the consent of 
the barous and Commons, which prohibited the inttodnotion, 
acceptance, and enforcement of papal bulls aiid other missives 
in the kingdom, and threatened all who contravened the order 
with arrest. This ordinance was not registered as a statute 
and remained unenforced, but was in later times in a revised 
form incorporated with the statute of preemunlre {25 Edw. 
stat. 4). To the same series belong prohibitions of aliena- 
tions in mortmain (7 Edw. I. stat. 2), partly of the era of 
Edward I., and later parliamentary enactments ; articuli 
rkn (9 Edw. II. stat. 1) containing sixteen articles of griev- 
ances set forth by the clergy touching secular interference, 
with the answers of the King in council having reference 
thereto; the statute U Edward III. stat. 4, touching the due 
I administration of clerical estates pending vacancies in the 
I Bees; the statute de a^portalis religimomin (35 Edw. stat. 1) 
I against the payment of taxes and money from Enghsh monaa- 
I teries to foreign superiors ; all which are the outward expres- 
I Bion of the repelling of ecclesiastical encroachments and of 

Bunie tot final wttlcmeDt. It 
t unlil Orefory IX. hud, in 
B of IhiB sort, rejedvd botL eao- 
— lates, and declaring the right of 
^electioii forfeited hiidnppoinlcd a third. 
that the appcul to Borne bMOtne lean 
fmiuent. Bui after Ednitrd L both 
King and Fope exeraieed their in- 
fluence with aunh reaoliition, that for 
_ Dure thiiD a ouotury the right of 
lectlan bocamo aliuDst ineffeutunl. 
Vim the ctimmencunieiit or the Bf- 
Balb eentiuy tbe pupul daim BHaumed 
' a oFh direct appointmeut ((iro- 
Orrgor; IX. slreadj hud dc- 
. . d of the liiahops of Liucoln and 
BBaliabnrj' d " pruviaion " of not {eta 
■tbon tbKe hundrtd Cureign clcrg; ,- in 
Pbler timei Inuocent IV., »ner the 
Jtnightbooil bad began to hidp tliem- 
telvoB hy driving away tbe foreign 
eieriei, bad abandonud thi-ae direct 
cluima in Eoglanil. lu the fiii 






r, the piipi 



proviaiuua 



Bguiu iilayeil an ii 



iug, and a free electiott by the chapter 
was aeldom eftivtuul. It was Henry 
V. who first rcHtoied to Iho ohupletB 
their " CrOB " election, wboruupon Pope 
Martin V., in tbu courae of two yearn, 
filled no lesH than thirttcn tplacopal 
sees by " proiiBion." Under Honry 
VL a hind of FompruDiifled diviaiou 
was resorted to, by virtue of which the 
King as a rule succeeded ia appointing 
bta DODiinees, and tbe Pope bis Italian 
eandidatoa. Under Henry VIL the 
King'snominees were without exception 
appointed. We must remember tbst 
in all tliese iostiiiicea, the question laj 
ia the background — " wbetbi-r the King 
and oatiou should accept, at the Pope's 
dictation, the nomination of so large 
a iiortton of the House of Lords as the 
bishopi really formed." which " would 
have placed the decision of nolioDiil 
policy in foreign hands" (.Btubbs, 
iii. 318). 
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the beginning of a movement which in the eixteentb centnry 
culminated in the Reformation. (6) 

The internal reasona for the gradually increasing feud be- 
tween Church and State lay, however, in the altered voco-J 
tion of the Church itself. The roots of its power were ala 
the roots of its decay. Both are contained in the moral s 
intellectual life of the people. When the battle of I 
nationalities waa forgotten, the oppression of the 
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(6) The parliamentary statutaa 
agsinBt tho encroachmeiiU of the 
eoyleBiaatiCBl powur in this period 
chiefly cODCflu property and laiation ; 
yet in rerlAin pointa Involve also tbe 
eoelesisBtioal jnri eviction und this pra- 
Tinoe of doercive mcaHarea a^uinet the 
laity. They are important from the 
point* of jiriociple, in so far aa the 
King in Parliament definitely claims 
U> eieiciBe the biglior right of de- 
cinoQ. whtre the limitfl between tbe 
spiritual and the tempnral power are 
matters of coQtrovEray. From this point 
of view the Blatutea concerning jirz- 
mimJrA are the most Imporlant, A clear 
■urvoy of the stntuteH affactint; the 
clergy Is given by Bowland ("Maaual 
of the English Constitution," 1S59, pp. 
137-150). Btubba rightly remarks: 
" Almost all the examples, however, in 
which tlifl clergy wont Unfond their 
reMgnitod riglits iu regulating tbe 
condnot of the laily, come under tlie 
head of judicial lather than of legislo- 
tire action ; in that dep^iitment the 
common Ibit had its own BsfeguordE 
. . . Petilions in Parliament ajfainat 
tbe encroacbmentH of tbe spiriCunl 
conrU are frequent, aay direct conflict 
between the two legislatures is ex- 
tri-mely rare. ... If the class-sym- 
pathiea (of the bisliops) were with the 
clergy, their great tetniKjro] eatates 
and ofBces gave them mauy poiuts 
of interest in common with tite laily. 
. . . England was spnied during the 
greatest part of the Middle Agea any 
wgir uf tbeuries on the relatiooB of the 
Church to the State " (Stubbs, iii. 32(5). 

Id Parliameot itself tbe prelates 
never forgot their eoolesiastical interest, 
yet votHl OS a rule on questioiis of 
public and social policy in a patriotic 
and nxjdurato spirit. 



For the regulation of tbe jariBdicUoi) 
of the IKbuDulB tbe Crown had, more- 
over, the assistance of the early 
lechoioal firamiog of the writs with 
regunl to the rights of the Crown. 
All suits toaohiDg tbe temporalities of 
the clergy were subjected to the juris- 
dictiuD of tbe royal eonrte, and scarcely 
u trace of opposition to this arrange' 
ment eun be dia<<orered. Even Olan- 
vill gives oertoin formulte of tbe 
"prohibition," by which spiritual tri- 
bunals were forbidden to enlcrtaiti 
suits io which a lay-fee was involved. 
Particularly a writ of ^nMiUiim inues 
against tbe eicommuiiication of a royal 
vassal or aorvant without the sanction 
of the King. As against tbe pielalcs 
tbe customary law of seizure of fiefs 
was also onfoiceablo. Fur iuslauro, in 
IBSl, Edward I. in the sternest terms 
forbade tbe arohhiihops and binhoia to 
discuss questions in their Coneiliii 
which oonoemed the Crown, the person, 
or the council of the King, or to make 
any constitation against his Crown and 
dignity, " if their baronies were dear to 
them." To the controversial measures 
for conqueriug the rcaiRtanoe of the 
clergy to the taxation belongs a curiuas 
military command (Hot. daus. 43 Edw. 
III., iii. 13, 1369) by which the bisbopa 
are ordered to arm all abbots, priors, 
monks, and other spiritual persona, 
from tbe age of sixteen to atxty, to 
draft them into conlingeiita. and drill 
tbem, and are referred to the decree of 
Parliament touching the natiouiil 
armament against France. This eitra- 
ordiiisry document has been copied in 
Grose ("Military An tin ui ties," vol. i. 
pp. 44-46). Tluee similar writs of the 
dates of 46 Edward IIL, 47 Edward 
III., and t Bichtird II. are to be found 



I 

I 



The Church at the Close of the Middle . 

cIoBses mitigated, villeinage dying out, and the State begin- 
ning to displiiy more anxiety to give due legal protection, the 
Church had been deprived of a portion of its great tasks, which 
were now more justly cared for in secular legislation and 
administration. This was true also of the Church as an 
educational institution. \Vhilst she had been until the thir- 
teenth century the nlma mater of all peaceful arts and sciences, 
from that time a falling off is observable in her intoUectual 
cultivation. The fact was particularly important that in the 
thirteenth century the jurisprudence of the laymen had 
emancipated itself from the Church, and begins to make itself 
the champion of universal struggles for emancipation, which 
are soon followed by the thronging of the laity to the 
imiverBities. A political life that was peaceful and orderly, 
when compared with that of the Continent, had rendered 
aspiring spirits more susceptible to the arts of peace. The 
educational institution of the Church had for a time uniformly 
remodelled the nations, but thus cultivated and elevated they 
elowly return to their own paths again. To these justifiable 
national and intellectual aims and aspirations the Church had 
nothing else to oppose than political poweT and spiritual 
coercion. The firmer the canouically elected dignitaries held 
their baronies, the more did they begin to feel at ease as 
landed nobles, especially as, on the other band, the nobles 
entered the Church in great numbers. 

In England, also, it was birth that now decided the appoint- 
ments to the high offices, whilst merit, education, and capacity 
were overlooked. The revenue became more and more con- 
eentrated in the hands of the prelates, the tithes were largely 
appropriated by monasteries and foundations, to the prejudice 
of the preaching and working clergy. The Church, thus 
constituted, possessed neither the energy nor the will to vie 
■with the rise of learnmg amongst the laity, but abandoned a 
part of her province to the lay jurists, whilst she only opposed 
the higher and more general aims by repulse, spiritual coer- 
cion, and the prohibition of independent investigation. The 
natural consequence was that donbts arose as to tho anthority 
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of tbe Church, both in its spiritual, and in its temporal 

capacity, coinciding with the fearful state of confusion of the 
Roman t'urm and the high ecclesiastics on the Continent. Bat 
as the heresies attack the very dogmas and the constitution of 
the Chui'ch, and the latter now begins to fight for her existence, 
she makes use of her immense power, and punishes heresy as 
ecclesiastical high treason and as a political crime. In Eng- 
land this was, of course, more difficult, as tbe execution of the 
penal sentence was dependent upon a royal writ. Witiv 
difficulty the Church obtained a writ from Kichard II., whit 
empowered the sheriffs to arrest heretical preachers, bi 
which reserved in the case of laymen a special chancery 
for every arrest. Even against this the Lower House pj 
tested with the declaration "that they were not minded 
bind themselves or their heirs to tbe prelates more thi 
tboir ancestors liad done." It was not until Henry IV. tbi 
the Church obtained free scope for her penal jurisdiction wil 
out a writ de htretieo comhurendo. A period of the burning 
heretics now begins, and of the obligation of the ofQcials 
oath to exterminate these " conspirators against the King 
the estates of the realm." But the religious confusion was 
for a long time covered by the still greater confusion of the 
struggles of the nobles in the wars of the Roses. The deeply 
demoralized condition of those times was partly due to the 
Church, which, preferring power and tbe goods of this world 
before all else, estranged itself from its vocation and the 
hearts of tbe people. 

It is certainly not easy to determine with certainty how; 
deep the ant i- Roman movement had penetrated in thift 
period. The national pride saw itself essentially injured by 
the papal pretensions at a time when tbe seventy years' 
"Babylonian captivity" of tbe papacy in Avignon bad suc- 
ceeded in making tbe papal throne the instrument of 
hostile policy of the kings of France. As late as 1378, 
the death of Gregory XI., in consequence of this condition 
things, three-fourths of the cardinals were Trench. Certauo." 
far-seeing and conscientious men of the period, diBcerned the 
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still more radical demoralization of the whole Church; but 
their voices assuredly found more echo in the national pride 
than in the conyiction of the untruth of individual Boman 
Catholic doctrines. The later events of the Beformation, at 
aU events, give no evidence of any deep stirring of the minds 
of the masses. (7) 



(7) During the last centnry of this 
period, a small but energetic party of 
the Commons was evidently untiring 
-in its motions in favour of the new 
heretical tendency and against the 
existing institutions of the Boman 
Church, yet without being able to re- 
cord any important success. Without 
exception, these attacks are directed 
against the position of the prelates, to- 
wards the seizure or even the seculariza- 
tion of their temporalities, and often also 
against the spiritual orders, but not 
against the parsons in their regular 
▼ocation of instruction and the cure of 
■ouls. That the clergy as a profos- 
mon and in their general functions 
were not the object of the attacks, 
and that they still felt themselves as 



such safe from the laity, is shown by 
the characteristic phenomenon that the 
clergy of this period were divided 
against themselves into just as nume- 
rous and violent parties as the nobles 
and commoners. The secular hated the 
regular clergy, the cathedral clergy 
the monks, the Dominicans and Fran- 
ciscans regarded each other as heretics, 
the Cistercians and njonks of Cluny 
eyed each other with the old jealousy, 
and to all this must be added the 
numerous controversies arising from 
disputed papal elections (Stuobs, iii. 
369). In any case, the moral respect 
in which the clergy were held was 
most seriously damaged by the burnings 
of heretics and by the behaviour of the 
churchmen in the wars of the Boses. 
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CHAPTER XXVII. 

STk ^fctrugglEs of tljt jaing (n ^ntliamtnt. 

The exercise of the sovereign rights had now become eo- 
closely interwoven with the self-government of the counties, 
and 80 arti.'stically combined in Parliament, that, thanks to 
the wisdom of the legislator, an ideal political constitntion 
appears .to have become realized, such ae harmoniously blende 
together all classes of society in the service of the State and 
expands to the utmost all the resources of the nation, enabling 
it to fulfil the highest tasks of its legal, educational, and 
economic development. But it is not given to nations more 
than to individuals to attain such high aims without hard 
trials and struggles. As in the preceding period the monarchy 
appears from generation to generation in an ascendant and 
descendant motion, so does this epoch display, in the cotu-BO 
of six generations, an unexampled picture of a rise and 
which appears peculiar to English history, now that 
monarchy bad become the bead of a powerful assembly of 
estates of the realm, in which the conflicting interests of 
society take the form of violent parties. There is a tragic 
contrast between the beautiful and glorious dawn of tl 
period and the bloody sunset which ends it. Though to tlu 
people of that time they were questions of life and death, 
us the struggles of this period appear colourless antecedent 
to the eBtablishment of a system of constitutional law, jnsti 
as in reality the wildest struggles ended in a firm result and! 
permanent arrangement of classes (Chap. XXVIII.) and &] 
firmly estabhshed monarchy (Chap. XXIX.). 
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Str^iggles of the King in Parltamffnt, 

ffiWuatS 5. (127^-1307). 

The age of Edward I. is the reverse of the immediately 
preceding one of Henry III. It is the age of the brilliant 
restoration of confidence in the monarchy ; the zenith ot the 
English Middle Ages, the period of the foundation of the 
Bystems of legislation and taxation, of judicial procedure and 
police laws ; of a central administration with an active official 
staff of the counties and municipal unions, of the demarcation 
of the respective spheres of activity of the council of the realm 
and the assembly of magnates, of the process of crystalliza- 
tion, which now ineorporatod an organized representation of 
the communitates into Parhament, as being the " supreme 
council of the Crown," and finally of the development of the 
rights of Parliament in their three main channels. 

The legislation still continually initiates in the King. The 
high ideas of this reformer, who found in Bishop Burnet a 
rare adviser, made him seek of hia own accord the advice 
and the consent of his prelates and barons, and in important 
matteiB of the Commons also. These summonses (sometimes 
of mere assemblies of magnates, sometimea of knights of 
Bhires, and sometimes of counties and cities together) are 
issued on the King's unfettered judgment. 

Taxation by Parhament was for the vassals of the Crown 
an already existing legal institution. The refusal of the clergy 
on principle to pay taxes, and the resistance of the magnates, 
induced Edward I, to make full concessions, feeling the im- 
possibility of maintaining a one-sided right of taxation in the 
old manner against the united opposition of the clergy and 
people, A magnanimous feeling for the present and future 
greatness of the nation outweijjhed all dynastic considera- 
tions, and recognized the money grants of the commumtaa 
regni for the common profit of the realm, "ut quod ornnes 
Umgit ab omnibus approbetur." 

The control of the central administration by Parliament 
appears under this, as muler normal reigns of later times, 
in the form of petitions, motions, and complaints. According 
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to intention and resultB, the military powers of the Kin] 
were exercised for the honoiu- and advantage of the realm, 
the judicial and police powers for the maintenance of law and 
peace in the country, the financial powers for the common, 
profit of the realm, and the power over the Church for thft 
maintenance of national independence ; and on that accom 
the estates never thought of an immediate interference wit) 
the course of government. 

In the first half of the reign occurred great acts of legia- 
lation and the victorious war in Wales ; in the second half 
the acknowledgment of the constitutional right of the estates 
to vote tases and the war with France and Scotluid. 
Financial difficulties are common to hoth ; yet the period is 
pervaded by an harmonious tone. A popular monarch finds 
energetic and ready support as often as he demands it. Thia 
monarchical government according to laws, strengthened bj^ 
the free co-operation of the ostates, with its enormous develop-' 
ment of military and financial resourceH, forms a marvelloas 
contrast to the miserable personal rule of Henry III, It left 
behind it among the people the consciousness that the political 
government is best centred in a single hand — the hand, namely, 
of a constitutional monarch, and that it still keeps its regular 
course where the feeling of his royal vocation lives in the 
monarch. At the same time this period had fostered thai 
spirit of manly courage which was enabled to help itself h 
those times in which the monarchy lacked these qualities. II 
was certainly no easy task under such a monarch to n 
the firm and dignified opposition with which the great con- 
stable and the great marshal, the Bohuns and the Bigods 
this period, at the head of the Crown vassals, raised their 
voices in contradiction of the King, to enforce the common 
right of the estates to grant taxes. The episode of Magna 
Charta so far repeated itself once more, and the next genera- 
tion showed the neccessity for thia manly feeling. (1) 
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(1) As to Eawnrd I.'a ParlinmcntB, 
coDBult PdiTT {" PiirliBiBenU," pp. ■19- 
IK), Pocrs' 'Report (i. jip. 171-2.^4), 
Btabbs Cii. •eci. 1T9-18'Z> The moM 



important Icgialiitive acts ban been 
given in iLo notes to Chapter XXV. 
The poBilion of rnyal legislmtar U 
maintaioed in the atjJe of tb« rift- 



1%e Singles of the King in Parliament. 
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e&hiart H. (1307-1387). 

Immediately after the death of Edward I, a foolish retreat 

BBnd the cowardly surrender of Scotland indicated that the 

royaJ management of the external affairs of the State had 

igain ceased. By the grant of the highest honoTirs in the 

I and the squanderins of the moneys of the State as 

well as those of the royal honsehold upon a foreign favourite, 

Edward IT. proclaimed an equal incapacity for internal 

government. The insulted magnates, with the Parliament 

4m their side, become rebelliona, and league together under 

irma, and under the name of " Ordainers " force upon the 

Iking an executive council consistmg of two bishops, an earl, 

w% baron, and a representative of the earl of Lancaster . 

KtAlthougb the most powerful Earl of the realm stands at the 

f'head of the opposition, yet dissension is again the outcome, 

■followed, after a few years of mutual persecution, by the 

l&ll of the party government. If, however, these events, in 

1 which right and wrong are tolerably evenly distributed, are 

I compared with those of the times of Henry III., in which the 

I best and most discerning men like Pembroke and Montfort, 

are wrecked on the unfinished constitution, yet even in these 

Btniggles the progress of the constitutionally organized State 

B evident. In this crisis the heads of the ruling classes to 

I their own risk and at their own responsibility step into the 

■ gap ; hut the ringleaders pay the penalty for their excesses 

■with their Uvea and property — a course of affairs which con- 

■iinned down to later centuries, and which has preserved to 

he aristocracy, together with their honour and their influence, 

lihe heavy responsibility of a ruling class. With the support 



tntet; The atutato of Acton Burnel 
1(13 Edw. I.) begine with 'the words, 
■■*Tho King iu ptTeon and bia ooiincil 
"■ lYo decreed and determined;" Iha 
ilnle Wertmineter 3, " Our lord the 
itift in Mb PBTllBment, at the icEtanco 
' ETMt men ot the teatm, haa 



Pcrderedp* Uie Btatute Qt 
"Out Iwd the Sin); id his 
of bU Kpeciid (btoui and 



itliuation comcat 



tnirarda hia prelates, eerls, and barons 
has granted :" the Blntute of AbbIb- 
tnnee (2! Edw. I.), •■Our lord the King 
in bip Parliament halh deetoed." On 
llie other hand, Ednard dcfendB the 
ntulute of MorlDuiiu Ui the Pope with 
the eiplanalinn that it bad been made 
"with the advicD of the ina^aleB," 
be altered without their 
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of the commoners the King again succeeded in sh&king off 
the guardiaoBbip of the party of the nobles. All decrees of 
the Ordainers, so far as they violated the prerogatives of the 
Crown, were repealed, and it was solemnly acknowledged, 
that upon questions touching affairs of the Crown and State, 
resolutions could only emanate from the King himself, with 
the assent of the ecclesiastical and temporal estates. 

Yet in spite of this, the weak and purposeless monarch, in 
consequence of the open rebelUon of his criminal consort, was 
soon obhged to abdicate, and was murdered in prison. The 
person of the King, but not the kingly authority, had at this 
time succumbed to a combination, which proclaimed the deed 
of violence with the insolent words, "The King has forfeited 
his crown by reason of his incorrigible disposition," whilst the 
Archbishop of Canterbury announced these words to the 
people with the intimation that " the voice of the people was 
the voice of God." (2) 



ffiUtoattl le. (1827-1377). 
In the name of the successor to the throne, a youth 
fourteen years, a criminal but energetic faction carried on a 
regency, which after a few years perished by a bloody retalia- 
tion. With Edward III. the first parhamentary government 
in principle begins, which in thirty-seven of its fifty years" 
duration convened Parliament seventy times to short sessions, 
in order to arrange with them the entire affairs of the realm. 
Even in the first years both Houses began to display lively 
activity both in external and in internal affairs, under a 
council of regency appointed by Parhament. The King, after 
attaining his majority, acted with the assistance of his 
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(2) AbI 
ef. Parry, 
245-255. I 
coiinlB ti 
complete 
Edw. II., 
i pp. 157- 
in order ti 
prBotind ; 



Eilwnrd II. 'a Parliwnent, 
T0-!)1 ; StubbE, U. Bees. 
. j woll as the detailed tLC- 
Ihe Pcera" Keport. The 
hialory of tho Ordainera {5 
teq., Statutes or the Realm, 
.167) DeedH a fuil QXpoaition 
1 enable ua to nppTsciatu the 
irogrcM which was made b; 



the raliag aiiEtocracy Binpo the days 
HheD Ibe Mud ParliameiiC at Oxfnrd 
rnudo the firat attenipU at ruling tlis 
realm by a oommittee of nobloa. Bat 
the «ouBtitulion in the rorm it then 
ware Vita uot ae yet Stted [be etidanj)E 
a patty governiiient of tUiJi dr ' ' 
Cor any length of time. 






The Struggles of the King in Parliament. 65 

Psrliamenta, throughout liis loDg reign, under cireurastaacee 
frequently difficult, with energy, discernment, and renown. 
During this half-century all the elements of power advance 
into the foreground at times, and then yield in their turn to 
a union of the opposing forces in constitutional struggles. 
On the one side we still meet with usurpations of the personal 
role in matters of imposition of taxes, enforced loans, enforced 
levying of recruits and ships, extension of forests, arbitrary 
fines, and beginnings of an administrative jurisdiction by the 
^—Xiord Chancellor ; and then again endless national griovaneoa, 
Hnnifirmations of Magna Ciiai-ta, and of the right of granting 
^Hues, restrictions of the laws of high treason, and limitations 
^*0f the exercise of sovereign rights by the legislature. Violent 
encroachments by the estates on the royal right of appoint- 
ment ; on the other side, express and eEfeotnal rejection of 
them. Protests against a penal jurisdiction of the council in 
25 Edward III. ; then again express recognition of the same, 
particularly in the feuds with the Church. There arose at 
this time a kind of equilibrium of forces, in which Lords and 
Commons develop their inherent energy. 

Legislation holds its customary course, with the participa- 
tion of the Commons ; the initiative is gradually shared 
hetween them and the monarch. 

Taxation by Parliament attains a fixed form; petty en- 
croachments upon it are given up by the Crown ; at the close 
of the reign a confirmation is again made. 

The control of the central administration hy Parliament 

takes a peaceful, though at times an overreaching course. 

The events of the reign of Edward 11, raised the pride of the 

estates to such a pitch, that even the King, when ho had 

attained his majority, at times yielded. In 15 Edward III., 

after the failure of a foreign undtrtaking, the Parliament 

^^ begins with stormy complaints about the taxation of the 

^Lelergy, as well as about the appointment of the council and of 

^■fbo highest ofiicers of the realm, which had taken place- 

^^ without their consent, with the claim that a " peer of the 

realm " could only be condemned to the loss of his tights and 

VOL. n. F 



66 



Constitutional -History of England. 



his posseBBiona by Lis compeere. All great officials should 
at the beginning of Parliament lay down their offices for a 
short time, to render the lords an account of their behaviour, 
etc. All these demands are granted in return for a subsidy 
of twenty thousand sacks of wool. But after the close of 
Parliament the King issued a proclamation to the sheriffs, 
and declares that that statute had been wrung from him in 
violation of his prerogative and the law of the land, in 
circnmstances under which he could not have done otherwise 
than " feign," and that in consequence he repealed it after 
dehberation in his council. Two years later the Parhanient 
also declared the statute repealed. Another attempt by the 
estates at encroachments (30 Edw. III.) was retracted in the 
following year. Nevertheless the senile monarch ended his 
days in disquietude. In 50 Edward III. it was moved, that 
since the present officials were not fit for their offices, the 
council should be increased by ten or twelve bishops, lords, 
and others as permanent members, and important matters 
only decreed with the consent of all. At the same time 
appears the first case of an impeachment by the Lower 
House. The Parliament of the ensuing year, however, let 
this measure drop. 

The result of the century of the three Edwards is the more 
distinct limitation of the functions and powers both of Cljurch 
and State, in political government and assembly of the realm, 
in Parliament and convocation, in legislation and the adminis- 
tration of justice, but more especially in the firm establial 
ment of the rights of Parhament in all their three directioi 
But with these manifold collisions are linked the increasing 
prosperity of the realm, as also the development of ex- 
ternal power, which in the wars against France gains for 
the English arms the first rank among the European feudal 
states. (3) 
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(3) Touoluug tbo PatliamciiU of 
Edward UI., ef. Piu-ry. pp. 92-137: 
Btuljhe, ii. tea. 256-2(i4. Tlie great 
material of tlie prcoedentB bus been 
SKbaustivelf tieatod in the Peeta' 



Report, and in EallBrn's "Hiddla 
AgpB," TLe evcnls in lH Edward 111. 
reoiive ihoit naive character rrom the 
severe embarraaaments, in nUiab the 
King bikd inTolved bimBelf, not without 
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Kfdjarll M. (1377-1399). 

A grand epoch of the monarchy is again followed hy a 
period of kingly incapacity. In the name of the ten-year-old 
King the council of prelates and barons grasps the reins 
of government. The Commons were encouraged by the 
parties at the court itself to participate therein to a certain 
degree, and their action soon maltes itself felt. The ruling 
conncil consisted of three bishops, two earls, two bannerets, 
and two knights. Chancellor, treasurer, chamberlain, justices, 
and other supreme officials were to be appointed during the 
minority "in Parliament ;" but, as a matter of fact, the 
government remains in the hands of the great council. On 
the ground of ever-recurring complaints as to military ex- 
penses a motion was now brought forward for the rendering 
of an account of State disbursements, and this was frequently 
repeated during the reign. As early as 3 Richard II. a pro- 
posal was made to dismiss the regency, and appoint in its stead 
the first five grand officers in Parliament ; but this was not 
acceded to. The motions of the Commons, which were often 
of a radical character, are explained by the weakness of a 
disunited government, and hy the encouragement which the 
ambition of the Earl of Lancaster and other lords of the court 
lent to such demands. 

The King, who at first made great promises, begins his 
personal rule with unusual grants to favourites (the Earl of 
Oxford, Michael de la Pole). As early as 10 Richard II. 
the Parliament begins to threaten. The King, giving way, 
deposes and fines his chancellor, and grants a commission tor 
the general revision of the administration. In 11 Richard II. 
St is brought forward as a ground of complaint, that the 
officials have constantly induced the King to convene aaaem- 
bliee " of certain lords, justices, and others, without the con- 
sent and presence of the lords of the great council." The 

blame, hj his niidcrt&kii]^ npon Ihe the King to make the thoiightleealr 
Coutilieiit. It waBetiHenCl}r tho twcDtj proDounotd, aad rrrcgulorlj relraateo, 
IbotiMUid ittokB of wool wtiiuh induced couceasioD. 
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royal chamberlain is arraigued. The promise is given that 
no letters shall be issned under the signet or privj sea! to the 
prejudice of the realm or distarbaneo of justice. The royal 
justices are even condemned to death. 

These events were followed by an era, in which the dukes 
of Gloucester, Lancaster, and York contended for the govern- 
ment in the name of the pleasure-loving, indolent King. But 
by spasmodic moments of personal energy, by surprise of bis 
antagonists, and through the support of the Commons, a 
reaction was brought about in which Hiehard II. apparently 
regained his full authority. A Parliament surrounded by 
armed men repealed all the decrees of former years which were 
aimed at the royal prerogative, granted the King a consider- 
able subsidy for his life, and lent support to every bloody 
persecution and retaliation, and even to the appointment of 
a parliamentary committee, which was to remain sitting after 
the close of Parliament, endowed with decisive functions and 
esorbitant powers, which were certainly at once abused, and 
in later times disavowed by the cancelling of all the ordi- 
nances, judgments, and measures of the committee. But 
Richard did not know how to make other use of his regained 
power than by employing it for malicious retaliation and 
measures of personal arbitrariness ; by a series of proceed- 
ings the ill-advised King again revived the semblance of an 
absolute rule, so that he found himself suddenly forsaken by 
Parliament, Church, and people, and succumbed to the attack of 
the Duke of Lancaster, who, landing at Ravenspur with a force 
of sixty men, after a few weeks stood at the head of the dis- 
contented magnates and of an army of sixty thousand men. 

The result of this period are encroachments of the Lords 
upon the appointment to offices, while the Commons gain 
important precedents for a control of the State disbursements.^ 
in both Houses impeachments of the great officers are frequei 
The administrative law is pervaded by a double tendei 
On the one side is found the endeavour of the estates to 
limit the discretionary power of the " King in council." On 
the other, extensions of the official authority in lower depart- 






The Struggles of the King in Parliament. 

ments, especially the extended jurisdiction of the juBtiees of 
the peace over the labouring claeeeB. On the occasion of the 
great rebellion of the peasants a summary intervention of the 
council took place without opposition. To satisfy a real 
national want, the equitable jurisdiction of the Chaucellor at 
this time became formed. But the most important event of 
the period with regard to subsequent consequences occurred 

tfA its close, namely, direct revolt and formal deposition of the 
monarch by a resolution of both Houses of Parliament, (4) 
I ll^tnrp IV. (1399-1413). 

The reign of the first sovereign of the houae of Lancaster 
begins with the unsurmountable difficulties arising from an 
usurped power, surrounded by conspiracies, rebellions, and 
external perils. As the feud-loving magnates regarded this 
dynasty as their own creation, their powerful partisans soon 
vied with the old foes of the house in combating the new 
King. The records of the council afford us an idea of the 
Borrows which brought the energetic and courageous monarch 
to an early grave. A king in this position, surrounded by 
pretenders with titles equal or superior to his own, was fain 
to be content to maintain tbo gtatas qiio. There is accord- 
ingly no more mention of taxes without Parliament, not even 
in severe administrative crises. In 6 Ilenry IV. the subsidies 
were only granted upon tiie condition that the moneys should 
be received by a treasurer sworn in Parliament, and that in 
iie next sittings an account of the expenditure should be 

t{4) Aa to the PatliameDta of Itictxard 
see Pajrj, 138-159 : Siul.bfl, ii. 
_j. 26S-i!7l)^ Oa IjJB acoeaaioD the 
■Dt Df IPrt|{eDry law waa felt, ia 
■ueqneiira of whioh deficicDc; the 
' — THin CmcSiam llaelf actunily cli»- 
d the funclioiiB of a ooUDcil uf 
.y. The conBcqoent diaaemioiiB 
__d qoBireU are aawwiated with the 
dangenms rebellirm of the labouring 
elataet, a riaiiig which, for want of a 
17 power, wai dealt with by tlie 
to J I'laSH.-! anertheiiown fuahion, 



and, having been provokt'd bj uujust 
meosuieg. was suppressed with onieltj. 
The ParliomeDts regard it in no olhei 
point of view than to complain of the 
DutinoQa behaviour of tlio villeiaa and 
of their refraelory refusal tu perfona 
the servicea due frnui them. However, 
in tlie provinoe of taxation as in that 
of tiie disohorge of civil and police 
fouotions, the diBoemment and gicd 
bebaviour of the weulthj elassea eooa 
retam to the EDglisti self-govern- 
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rendered. In the same way in 7 Henry IV. ; here, however, 
the King again rejected the demand that the petitione ehould 
be answered before the money was voted. In 8 Henry IV., 
thirty-one weighty articles followed, all of which were acceded 
to. The King must appoint sixteen counBcllora, and allow 
himself to be erclusively advised by them, and not dismiss 
them unless they are convicted of an offence. No judicial or 
financial official may be appointed for life, and no petition 
presented to the King except in council. Numerous abuses 
in the coiuicil and in the admiuistratioD of justice were 
enumerated and prohibited. The Court faction, if it incites 
the King against his subjects, must be removed and fined. 
(Pour persons of the King's courtiers had before this been 
removed with assm-ance "that the like should happen to 
every other person who should arouse the discontent of his 
faithful subjects"). For the due maintenance of the laws 
of the realm, neither the chancellor nor the keeper of the 
privy seal shall allow anything to pass uuder the seal in 
their keeping, either a warrant or a grant of letters patent, 
a judgment, or any other matter, which should not so pass 
by law and right, by which regulation the keeper of the 
privy seal was now also made liable to immediate impeach- 
ment by Parliament. In the next Parliament, however, the 
King sent a message to the Commons to the effect that a 
statute had been passed in the preceding Parliament which 
violated his Hberty and prerogative, and that he now asked 
their consent to its repeal. The Commons accede to this, 
and receive the King's thanks in return. Still more regard 
had to be paid the Church. One of the reasons of Bichard's 
overthrow was his indulgence towards heresy. Upon the 
demand of the Church the King accordingly launched the 
I atat, 2 Henry IV. c. 15 against the Lollards, with the assist- 
' ance only of the great council, and in spite of the opposition 
of the Commons. The new position of the monarchy was 
especially favourable to the consolidation of the peerage. A 
king, whose throne was based only upon the recognition of 
Parliament, could no longer treat the House of Lords as an 



frBsembly coDvoked by Lib own plenary and discretionary 
powers. The inheritable right of those summoned by custom 
to a summons to Parliament was accordingly acknowledged. 
The Commons are also favourable to it ; in return for which 
complaisance tije Lords recognize the right of the Commons 
to vote subsidies, and their co-operation in making statutes, 
yet with reservatiou of the exclusive jurisdiction of the Upper 
House. What could be said against these mutual recogni- 
tions ? Both Houses acknowledged, in consideration of them, 
that Henry was the rightful King of England, The supreme 
jurisdiction of the House of Lords was now expressly sanc- 
tioned, the mere oEBcial elements receded into the position of 
deliberative members. The procedure in both Houses now 
adopted a form resembling that of the present day. But the 
whole issue reeuHed most decidedly in favour of the Lords, 
whose military ascendancy was felt to be a consequence of 

tlhe great French wars. (5) 
T 
moi 



^tnt\i Y. {U13-1422). 
The popular and glorious reign of Henry V. in like manner 
moves within the limits of parliamentary privileges. The 
' great struggles in France give the political activity an over- 
whelming impulse towards foreign affairs, under which legis- 



(5) Aa to U^nrf IV.'b ParllunenlB, 

•M Parry, 159-170 : Btnbbi. iii, p. 1-72. 

At lbt> oDt«et the difflcnlt; !■ felt of 

altering an boreditnry BDCce8>ion to the 

throna Dj delibemliTe ueembliea peri- 

B«dioallT oODvened. Tbe PiirliitmHnt 

■-T Biehird IL had. a* a. Consilium 

'tgit of BIchaid, oettaed at bU de- 

MtioD. Bicbard'a FnTliBOieiit could 

Ml tbenforo legally beooiao tbe Pnr- 

" rnent of Henrjr. Uence thu several 

mber* at the former ParliamcDt 

m all auembled, but only as a '■ ron- 

leation," and after a few days new 

TilB of lummons were Uaued h> the 

line peiwns tn form a Parliament ia 

le name of King Henry IV. But by 

joh Actions the jutisLa coald be more 

niljr quitilcd Ibao Ibo Percys and 

""e giejtt martial noble familita, who, 



Id league vitli the Soots and tlio Welab, 
worked juat aa ZEaloualy for Die over- 
throw of the dynaalyaa tlicy bod Wora 
done for ila elevation. In the atniggle 
for aelf-preaervation, Hcnr; IV. i^e 
roiigh-shod over Einglo conatitnlional 
forms, Bfl on the uccuaion of the aom- 
mary eieentioa of Che Earl of Not- 
tingham and of the Archbishop of 
York, when (bey had been tiikeD with 
weapona in their hands. But, witb. 
ri-^td to both Houaea and to the in- 
tereala of tbe Dution. the Government 
conducted itaelf with anch pftrliameB- 
tary uorrectneas, that amonft the mani- 
fold encroach men ta of the Houaea upon 
the royal privilegca, there *a« yet 
found uo occasion for an iinpoiclinieDl 
of minuters, 
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lation and business in Parliament for 

flomewliat needy state of the financial . 
ment demand frequent money granti 
Commons are convened to take part 



time rests. The 
1 of the Govern- 
In 10 Henry V. the 

. negotiatioKH touching 



the league with the Emperor Sigismuud and the treaty of 

Troyes, after a great council has declared itself incompetent 
to deal with these subjects. lu harmony with the Church, 
and with the liveliest eympathiea of the nation, the dynasty 
especially coDSolidates itself by the brilliant successes of the 
war in France. (6) 



I^Enri) FI. (1422-1461). 
Under this name a regency again begins its sway, this tim 
over the person of a child of nine months, who, owing to a 
unfortunate deficiency of intellect, was destined to remain all 
hie life incapable of forming a single resolution. Contrary to 
the testamentary dispositions of Henry V., the Duke of Bedford 
was appointed not regent, but protector and gunrdian, with thej 
Duke of Gloucester as his substitute. The afi'airs in Franof 
which had become critical, were conducted by Bedford i 
his death (1434), with a firm and experienced hand. The 
internal government of the country was managed with 
certain degree of security and regularity by an extraordinary 
council of the King appointed by the Lords. The situatio; 
of the realm had meanwhile become critical ; financial i 
barrassm^ut bad become urgent ; but the affaire of the Stawf 
were for a long time worthily conducted by ruling nobles. 
The numerous regulations of the council, dating from this 
period, testify to the regular course of State business, which 
was 80 ordered that a certain and responsible official ■ 
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(6) Ab to the PnrliiimenM of Henry 
v., mo tbe com parati rely sparse mnttei 
ia Furry, 170-175; Btubhn, iii. 72-91. 
There ocom agwci under this reign 
sou of a pertonnl penal juriMliction. 
where sui'h vat allowed to be rcaervrd 



were mndemnod without juilgnientd 
their peers by judgH and jury, (J 
occaxiit or a oonepiiacy against the BH 
ipf the King. A summuty muKl j '" 
diolion of the ouddciI and the c .. 
cellnr ex deUgatione of tlia eoanoil II 
«iprea>ly reiogniTed by 2 Henry | 
slat. 1. e. 9, in caaea of uunlei IT 
maUBlaughter. 
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.appointed for each principal department. The inBufficiencj 
of the rule by tlie nobles without monarchical guidance, how- 
ever, became gradually apparent in the bitter enmity between 
the Duke of Gloucester and Cardinal Beaufort and his powerful 
adherents. The hostile party fomid in Margaret of Anjou 
not merely the queen of its choice, but also a party-leader 
uniting manly spirit with feminine craftiness. The murder 
of the Duke of Gloneester (1447) gained for the Court faction 
thus leagued together the sway over the country in the King's 
name, but at the same time brought upon it the bitter hos- 
tility of the Doke of York and his partisans. The merited 
unpopularity of the Government led in its turn to the im- 
peachment and murder of the Duke of Suffolk (1450), 

I In the party passions, which had been now kindled on both 
Isides, the first schemes of the house of York for a succession 
to the throne were displayed, to which this branch of the 
loyal family stood certainly nearer, after the death of Richard 
'U., than the younger line of Lancaster. From the death 
of the Duke of Gloucester (1447) all had gone badly in the 
■fitate; Henry the Fifth's conqueeta were lost; and though 
the constitution was safe, the administration at every step 
failed in its duty; the Crown was impoverished, the Ex- 
chequer empty, the peace of the country never well main- 
tained, the law never well administered ; life and hberty of 
the subjects were insecure, whole districts in constant dread 
of robberies and tonmlt, and the local government either 
weakened by factions or in the hands of some great lords or a 
cliqae of courtiers {Stubbs, iii. 270), As early as 1454 the 
mental disorder of the King led to a first protectorate of the 
Duke of York, which again came to an end at the monarch's 
apparent restoration to health. The major part of the nobihty 
held firmly in old feudal allegiance to the house of Lancaster. 
The opposing party consisted of the Duke of York, the 
greatest landowner in the realm, in league with the great 
family of the Nevils and the city of London, and apparently 
commanding the sympathies of the majority of the munici- 
pahties. The difQculties and financial distress of the Govern- 
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ment had meanwhile accumulated. The murder of the Duke 

of Gloucester, at the instigation of Margaret, gave the signal 
for the future action of the dynastic parties, who in con- 
sequence of the wide ramification of the royal family by 
marriage with the great nobles, represented two great oppo- 
nents almost equal in power. With difficulty were the parties 
kept within bounds for a few years by the constitution and ^ 
the outward reverence paid to the Crown. So soon as this 'fl 
barrier was removed by the hopeless imbecility of the 
monarch, a furious conBict breaks out, in which both parties 
contend not against, but for the possession of royal power — a 
struggle in which acts of self-preservation, of violence and 
revenge soon become almost inseparably eDtangled. (7) ^1 



(7) As to Iho ParliBinents of llenry 



■uPatrr.pp.lTS-lBK; Btubbt 
pp. 94-181, The Aral deoadet 
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n the face of tbe Bccumululing 
BifficoItiM, a tcHtimoDf of (lie cupiLcity 
or tha nobility for nJe. It •sua not 
until the second half of the reimi tliat 
the politicnt organixation slowly col- 
lapsed. Ae early as 23 Uetity VI., 
Biiffolb, in Butioipation of oomiiig 
eventa, refused to L-onduct tha marriago 
nugolialioiia n-ith Fmaiie. On this 
mutter thet« vna pafiaed it) odvauue a 
kind of indemnity bill, confirmed by 
both Houses nr>d Ihe King, but vbich 
did not afford any piutection against 
the siibseqiieot impeuehmcDt of tbe 
minister. The unicsttninod struggle 
that was now brewing resulted from a 
degenemtioa of that military organiza- 
tion nhicb was the ontcome of the great 
wars apon French iioii. The royui 
paid soldiery flocking homeward in 
Ibonsuuds upon thotuouda were only 
too rt-adiiy nbeorbed by a newly 
oiganlxud military system of the great 
wealthy nobles, which beeame formed 
aCler the begimiing of the Freucb vara 
under the name of " the liveriei." and 
in which tho warlike paaaiona of tiie 
Middle Ages now burat forth in Eng- 
land. Uoder " livery " was oricinally 
meant the fumisbiae of ofBi-iuls and 
acrvanta of a great bouB<diolder, pri'- 
late, mouBstery, or colU-ge with clotli- 
ing aud moaua of auhaiateoce. Tlie 
clothing DOW look the character of a 



uniform and badge of service ; and ths* 
greattst possible number of Berrant* 
and dependants was looked upon aab 

{roof of a high and aristocratic poeitioQ. 
'be livery wag accordingly given to 
all who were willing to wuar it, aa th« 
sign of B great foliowiug and of tn 
inlluential poeition. Tbe liveries be- 
came therefore budges of union. 
The lords wore one another's latdgM 
out of <iauTl«By. But be^re all Sia 
hveries became tbe eotintei signs oT the 
great onuit parlies, and the emblems 
under which the battles of the great 
dynaatio factions were waged (Stubb«, 
iii. 531, S3i). With this was ood- 
nect«d the freqnent fortifi ration of Uw. 
rs^dcDces aud rastleB of tbe magnaten^, 
which though really dependent upODi 
royal licence, after the limes of the 
barona' wara had been permitted in 
numerous iuatances, eapectally under 
Edward HI. It tras prcciseij the cou- 
trast between the atiiotly ordered life 
of the English county and the adven- 
turous camp life which had lasted so 
many yeara in France, which awoke 
afresh io tlie chivalrous part of the 
great nobility and the knighthood the 
daring aud martial spirit of the Middle 
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The Siruggles of the King in Parliament. 

The battle of St. Albans (1455) opens the thirty yeara' war 
of the Roses. After a short period of apparent peace, the 
King became, in 1460, a prisoner in the hands of his opponent, 
■who with great moderation brought aboat a decision of the 
Upper House, which recognized the Duke of York aa Protector, 
and after Henry VI.'s death aa his succeaaor on the throne. 
But the Duke, aui-priaed by a atrategem of the Queen, was 
overcome, and the victorious party gave the signal for the 
execution of the captured opponents according to martial law, 
and for unceasing massacres and violence, which in the very 
next year brought about the overthrow of the hated Govern- 
ment. The powers of the King's council and the whole 
movable part of the political constitution became disunited in 
this great struggle ; in which, in fact, there was no question of 
a struggle for constitutional principles. Only so far as the 
house of Lancaster had gained the throne by its alliance with 
the clergy and Parhament, did the traditions of the Church 
and of the high nobility stand more upon this side, and those 
of the Commons more upon the other. Moreover, no eccle- 
Biastical legal authority could inform the people upon which 
Bide the right to the crown lay. In truth, each fought for his 
ahare in the political power, and for retaliation and revenge. 
Through Parliament no independent solution now appeared 
possible. Each one was subservient to the victorious party 
by which it was summoned, and condemned the other. Upon 
the temporal side the prime cause of the confusion lay in the 
military organization of the retinues of the great lords, the 



Iniii the French wars with tlieir euo- 
emaltal F^iperienuES in Held taotini, 
■upplemented with tbu use or heavy 
trtilliTj, boJore whioli the old glDryoE 
the bownjun bad began lo pale. The 
Ubqo of the Btmggles, nith aach & mix- 
ture of wsrlike elements, was depen- 
dent upoD sarpruo oud iL«:ideiit tu 
BQch an extent, that the battle* of the 
rollowing ivriod moKtly ended iti 
mauarniB. and wrw deoidod fn n few 
boa™. In oonncotion wilb IhU con- 
ditton of thing* now bcgina the scries 
of laws relating to liveries and main- 



tenance, and flrst of all in 31 Henr; 
VI. 0. 2. the recoxnitiott of an eitra- 
cndinacj' penal jurisdictton of the 
oonocil in cases of "great riots, ex- 
tort inns, opprFselons, and grieioiw 
ofri:nceB," especially in the case of 
violent acts of the magnates; dis- 
obedience to the council it to be pun- 
ished ss ooDlenipt of the King, in the 
case of a peer with loss of bia goods, 
his offlooa, and of bis seat in Parlia- 
ment. Tliis regulation was onlf to be 
in force seven fears, but it became a 
precodent for the later Stat Chamber. 




" liveries," now forming the uniformed corps of estemporize^l 

leaders, increased tenfold by the enlistments of soldiers of th«J 
armies returning from France, and these made the issue of 1 
the battles altogether incalculable. The county militia formed 
no sufficient counterpoise, so long as it ^as opposed to the 
masaeB of the more skilled warriors who were perpetually 
streaming back from France. Upon the ecclesiastical side the 
mischief lay in the indifference of the Church, in which per- 
sonal religion had become lost, whilst the higher clergy^ 
without any guiding principle, recognized every political 
power wliich recognized their worldly possessions. As amongfl 
the confusion of the barons' war at the close of the preceding-fl 
period, the higher clergy made themselves conspicuous in thsf 
persona of a few distinguished individuals, so did a change ii 
the intellectual and moral education of the epoch announofl 
itself in the fact that this period of wild struggles appears a 
an " era of great jurists," in which lord chancellors 
justices of the realm make themselves famous in a time ( 
violent barbarity, without however being able to secure tha| 
course of justice from serious abuses. (7') 

miaaxO IF. (1461-1483). 

The victory of the White Rose over Margaret of Anjotl'l 
brought the heir of the house of York upon the throne. The 
bloody conflict of annihilation waged by the high nobles among 



(7") The first protectorftto in 32 Henry 
VL waa njadeoonBtiCulianallj revocable 
durante heru placito regit. Tba gtcond 

Stotectorale was appoinled for an inde- 
nite period, until the dako sbonld be 
relieved of it by tbe lonJs in Parlioineat. 
The memberanfthe council iiecame more 
-flucCualing. Even in tliii previaiu yuar 
fiftuen QjomberB hod been dUmiued, 
Hod, on tbe other hand, five adopted 
into it from the party of lli» duke. 
Tbe vlaiin of the bouse of York to Ibe 
encceaiinn wm already expreusly pro- 
olaimeU. Wilb the cotiaent of tbe 
nation and of Pntliument, the bouae 
of Laiicaeter, tor a period of sixty years 
had snl upon the throne of Eiiglund, 
with Uie «apport of tbe FarlianeutB. 



It bud lung and gloriously fulfilled the 
duties of tlie moiiBrcby, and entered 
with two generationi of EngliabmsD 
into tbe boud of mutual faith, proWc- 
Uan, and allegianoe. Conld a claim 
of tbe older line be now (.'ntcTtained? 
But tbe King wu noloriousl; incap^g 
of governing, nod in his noiuo the per- 
secuting Bpirit of Mnrgaret had, after 
her vii-tory of 1460. begun a sysf 
exc?outtoiiB, con&Boitions, and h 
for treason, which left tbe h 
York, its party and partisans, a< 
to tbe law of self-preseriation, 
bnt a rocanree to arms, and to tbe natk 
scarcely any other choice than that CI 
siding with one or the other purtj. 



I 



themselveB and particularly the indiiference of tlie Church and 
of the masses to the aristocratic parties, made Edward after a 
short interval lord of the land, in a time of deep demoraliza- 
tion, in which the existing contrasts of the English Middle 
Ages came to a violent issue. The long French wars, in spite 
of all their brilliancy and glory, had proved a hopeless under- 
taking. The European position of England demanded a final 
settlement with the Continent, which at last resulted in favour 
of the French nation, and once and for all decided the 
national isolation of England and its position in the European 
family. In the course of some decades of war upon French 
BoU, a race had grown up which no longer found room in tho 
peaceful coiinties and towns of its native home. Grown tur- 
bulent through the efTects of camp life and of a course of 
plunder and estravagance, the lords now returning homo found 
it even harder to settle down in their native country than 
did the thousands of hirelings. In the sober local govern- 
ment, in the English military, judicial, and police admini- 
stration there was no longer a field for military ardour and 
plunder. Now that these elements were thrown back in large 
numbers upon England, the struggle of the rival noble 
factions found in the soldiery accustomed to their leadership 
only too ready a material, out of which every rich and popular 
leader could frame for himself armies for civil war. Owing 
to the contested title to the Crown a party standard was found 
for all factions. The wild aristocratic struggle owed its peculiar 
eharacter precisely to the alliance of all the great noble families 
with the wide-spreading royal house, and to the centralization 
of all political power in the King in council and the King in 
Parliament. The politic head of the Yorkists, representing 
ibe interests of tho boroughs and the country's need of rest, 
^ined the victory at the expense of tho great families of 
le land. Supported by the Commons, Edward IV. declared 
the rule of the kings of the house of Lancaster to be usurpa- 
tion, the Lancasters, Somersets, Exeters, North iimberlands, 
J)evon8hireB, Wiltshires, and in all one hundred and fifty one 
nobles, knights, and clerics guilty of high treason; not by 
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judgment of a court of law, but for the sake of shortening 
the proceedings, by " bill of attainder." One-fifth of the land 
fell by outlawry and confiscation into the hands of King, who 
restored a personal rule with pitiless severity. But in maT«J 
yellous contrast to the former period, there is seen, amidst allv 
the confusion, the coherence of the firm elements of ths^ 
present political system. Amidst the din of arms, courts c 
justice, itinerant justices and juries went on in their 
course, and the jurisdiction of the Chancellor was enforced,'! 
against fraud, deceit, violence, and disturbance of possessioitd 
by decrees oiprohatio in pcrjictunm rei menioriam and/wAfla«| 
corpus, and this whilst the nobles fonght in the King's cotmoL 
with intrigues, and in open field with drawn swords. (8) 



(SMaatb F., ^Sirljarb ML (1483-1485). 

The royal power of Edward IV., so cruelly gained and aofl 

mercilessly exorcised, fell after the murder of his sons to the'^ 

usurper Richard III., who in vain endeavoured to expiate by 

popular concessions his heavy crimes against all the laws of 



(8) Aa to the PurliameatB of Edward 
rV., SM PiuTj, ia!*-l91; Stubbs, Hi. 
lBB-190 ; anil iii, c. IS, " Lancaster and 
York"). The entire barrenness of all 
tlie ci)Tit«liipornry hiBtaries eitcnile also 
lo the parliainentaiy ptocoedinca, which 
are mert regiBleranf priTftl* liillgand 
prlilions of trade. It is the firrt Govern- 
ment uuder which no single statute 
was posHed for the proletrtion of personal 
liborlj and for the rcdresa of national 
giieTances, although in this reign the 
admiDiatrative abuse of the ao-ealled 
" benevoloneca " begins for tha purpose 
of defeating the right of giauting buces. 
It is a reign of terror by reason of the 
mthlees ozerciae of the eitraoidinary 
jndioial and police powers, which kepi 
the proBoribed adverse partj under eon- 
slant anrreillance, though the desceod- 
anta of the Puty leaders who were con- 
demned to death and confiscation were 
for the most part restored by parlia- 
meutary decree to their right of euoees- 
aion. Theconditionoftho realm uu'ler 
Edward rV. wiia aotuolly one of war, 
althoogh in name it was under a 



goTemmcnt acknowledged by Parlia- 
ment Thua can be explained tbo em- 
ployment of courts-martial under tbo 
King, especially the mnoh-tallced-of 
patents of 14G2 and 1467, by whiiih a 
proTost-goneial waa appointed, " ad 
eognoieendum «( proeedeitdum in ewml- 
txu ct tingulii eaiaie et ntgoHU de tt 
jupei" erimine Ikiob majetlatii exter- 
Uqtte eaiuit. qtiihuiieanque per prmjaiaili 
romitem iU conitainilarium Anglim, ttm 
coram ro, motii. maremiu aeu pmdenii- 
5tu et" which Lord Coke considen Krn- 
trary to tliB coustitntion (Inat., vi. IJW), 
and from which proceeded the o-~ ' 
troTBTsy respecting the Bdmissibiiit) 
cnurts-martiaL in times of pence. ^ 
oconaional precedents tor execnl 
without trial of captive opponent! 
which occur under Henry IV. and T. 
arc followed in the waia of the Boiea 
by ftightful conecquencea. Oooaaianal 
instances, ton, of (he nee of torture in 
criminal proceedings are met with in 
this reign of terror, but cannot be re- 
garded as the regular procedure of tlu) 



3ti(«<^H 
lentt^" 
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God and rights of man. After the organized military power 
of the higher nobility had collapsed, tho chief importance for 
a short time centred in the House of Commons, which, how- 
ever, with the exception of a bill against " benevolences, " 
showed activity only in the matter of penal prosecutions and 
private bills. Forsaken by the greater part of his adherents, 
Bichard III. succumbed to a coalition of the remains of the 
two factions of nobles, and lost, by violence and treachery, 
to the new house of the Tudors, the throne which he had 
hardly gained. (9) 

The monarchic power emerged from this hideous struggle 
vitb a title that could not be practically disputed, and with 
an nndiminished supremacy. But when the blood shed in 
the struggle of the rival noble factions had ceased to flow, 
the Lower House had attained that full equality of power with 
the weakened Upper House, with which this period closes. 



I (9) Aa to the Parliament of Bidinrd 
PnL, see Ponj, 194; Stubbs, Hi. 226, 
I 233, 234. What ia outnardly iucredtble 
in ^le oriminiil career of the tjnuit is 
paychologicaU; uiplaJoable aa beiog 
the incamutloii of a deeply demoralized 
time, ia whiph, lo^-lher with the ei- 
tiootioa of bU priDciplPi of taw, nil 
monil reitruDt became hmeeucd by the 
deoky of a Church wbiob even re- 
■ponded to the flatteries of Riohaid III. 
The repeiitol iilUii>i>t9 In clear the 
ehancter of ilii'liiinl 1 1 1. Imm' nil i'lili 'I, 
The d/afiiiLii. i,i.,-n-|.i. ..^ .1 -(...I,.- 
ipeotP, didiitr.l . - ill. \ v.. I. I.i iri.i: 
(ion andkn^p" \i-ilu.f "1 lln' l'!ii^ii>ii ■■iiii- 
noter, may be icguriUJ lu ;>i> liisiuri^al 
■ketch of thid puri>iil. At the cloot of 
the wan of the Ivo Koses, inen Itad to 
IM of toeWe pilcbed battles, aad of 
rightjr prinoea of the btood rojal who 



) battle, by the 



loat tbeii 

hwid of the e] _ 

Moreover, authestin hUlory it eaough 
to Hhow that in thia tngio period 
blood-gulltineaa and rt-Ealialion follow 
one another with marralloua ctmEtolioy. 
In the main the picture gi«en by 
8tubl>B (ii. 30G} may be regarded as a 
mirror of the whole period. "It ia a 
period of private and politioal hction, 
of fori^ign wars, of lieaHon laws oiid 
judiciid miirJiira, of aoouJ robellion, of 
Tilj^'iiiiJ^ ilivLsiou. . . -The buwoswero 
r''. Iirij. I I't'inlul potontiitea, with claai 

irii. r. -1-. 1 yxplUHive privileges . . . 

bill l",i<l< !':« jiiiit allies of tbeCommons, 
ur i\illi>rt,)f« ottbe OourL . . . The royal 
pQlicy bad placed the several bmnchea 
(i{ the divided hooMi at the head of the 
great tenitariai parties." 
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CHAPTEB XXVm. 

^Ibe Wtm (Estates of tj^ iAealm. 

Usurpations and dynastic straggles veil the process of the 
legal formation of the estates, which was being brought about 
during this period in a quiet and unbroken course, according 
to the sound principle of the Middle Ages, that of basing the 
privileged position of the higher classes upon their perform- 
ances in the personal service of the State, and upon the 
amount of their contributions to the revenue. The merit of 
having successfully established this legal order belongs again 
to the monarchy. The words of Edward I. in the struggles 
for the consolidation of his island-realm were not forgotten, 
when he demanded of his faithful communitates that they 
should meet common perils with united resources, and take 
counsel with the King when the military and financial forces 
of the Government required to be increased " ut quod omnea 
tangit ab omnibus approbetur.** The truly royal idea which 
influenced Edward I. and Edward III. is the combination of 
all antagonistic elements of society in a free activity in the 
service of the State, and the association of the people in the 
great tasks of the State, internally and externally, including 
every class of society capable of co-operating in the work. 

It is now the prelates and the temporal magnates who, by 
reason of their performances in the service of the State, 
represent a ruling nobility, — ^the middle classes (knights, 
freeholders, boroughs), who, according to the ideas of rank in 
those times, form a regular third estate — ^the three now legally 
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i-ecognizetl Hiatus eiiilai of the English parliamentary con- 
stitution—on whose account this period is described as the 
period of the "estates of the realm." As, however, lords 
spiritual anil temporal are bound together by essentially 
uniform rights, anil on the other band the knighthood is 
distinguished by certain privileges from the rest of the com- 
raonera, in this chapter we distinguish : — 

I. The estate of the spiritual and temporal peers ; 

II. The estate of the landed knights ; 

III. The estate of the freeholders and burgesses ; to which 
may be added, IV., the whole of the rest of the community as | 
infra claBsem. I 

I. ^&t tstatc of ttc spiiitual anti tcmpoial magnates has now, I 
as a result of the position they had actually attained under 
Henry III., come to he a legally recognized estate of the realm, 
by the formation of the Magnum Consilium, which conceded 
to them a personal share in the conduct of all important 
business, and with it tho highest pohtical privilege of the 
time. For the spiritual lords a seat and vote in the great 
coirncU 18 connected with definite bigli spiritual offices. In 
the case of the temporal lords the right is, as a rule, in- 
heritable by the firstborn son, or even by some other heir, 
according to the wording of the patent granting the peerage. 
To tho old rights of the English feudal tenure this political 
right was only added as a fresh privilege by personal graut 
from the King on the formation of the Magnum Consilium. 
In consequence, tho justices in 7 Henry VI. assumed that 
the claim to the name and title of a peer {as a right of 
property) belonged to the jurisdiction of the common law 
courts, whilst the claim to a seat in Parhament must be 
determined by the " King and the peers," tho latter as a 
new creation of the jua puUlicum {Nicolas, Privy Council, iii. 
p. 58). 

The spiritual peers, now generally consisting of two arch- i 
bishops, nineteen bishops, twenty-seven abbots, priors, and 
masters of orders, have, according to old usage, precedence of 
the temporal peers, the archbishops of the dukes, the bishops 
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of the earls. Their riglit to a seat aud vote in the great ^ 
council is perfectly equal to that of the temporal lords. Their 
legal privilege of being judged by the Upper House has not 
arrived at any regular development, because, not without 
reason, they considered the claim to the privilege and faeneiit 
of clergy as more valuable. Moreover, their social position 
has remained on an equality with the pretcuaions of the 
temporal lords, which have now risen high. The archbishops 
lieep up their establishments upon the same scale as the 
dukes, the bishops live like the earls. They hold their court 
with as numerous a staff of officials, servants, and followers, 
and travel like the temporal nobles with an armed retinut* ^ 
and great train. Though their interest in the army is lesB^^ 
yet on the other side they have a proportionately firmer posi- H 
tion in tho leadership of the Church, and in their personal 
esperienco in conducting the higher administrative bu8ines8.(l) 
The temparal bench of peers consists at the close of the 
period of the five degrees of dukes, marquises, earls, viscounts, 
and barons, numbering under Henry VI. about forty or fifty 
in all. They have at the clo.se of the period attained the 
hereditary rank for which they have long striven, in the legal 
form of a royal gi*ant by patent, which at the same time defines 
the order of descent. Side by side with the peers by patent, 
there still appear certain harons by writ, though in continu- 
ally diminishing numbers, for whom the hereditary summona 
is dependent upon custom. Besides these, there still con- 
tinues a small number of personal summonses, particularly 
for bannerets of the army then existing, which in the course 
of this period come de facto to an end. The most illustrious 
families in the land form at the close of the Middle Ages an ■ 

(t) In extent, tbe bnronies anil 
knigbta' fees of tho prclolca vero at 
this time certainly ratbir leea tiiaa 
tliat of tlie InrilB tcmponiil. Huit; 
bishops and abbot b poB8es»ed by 
kniglite' tcnnre rnt nearly ae much as 
belonged properly to a barony, uecnrd- 
ing tu the Exi'bequor ecale. but only 
single kni^htJi" fotn aecoriliug ( "' 



old valufttion. The number uf their 



iirtdcr-raBsala now appcnrod to bo ro- 
luorkably dimiuisbed. as tlie spiritml 
lords hBd in coutso of time to » great 
o3:te<il evHiIed the ai^tnal faraiahing of 
feudal troops, or bod obtsiued ezprea* 
excm|)tion. The Bishop of Lincola, 
who nnder Henry D. was roqairsd 
to furanh sixty borec, waa rwluceci by 
Kdvard I. to flvu : the Bishop of Bnlb 
from twenty to two, rtnd so forth. 
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estate of nobles, yet one restricted to the most modeEt degree 
of birtli-nobility, only passing to the eldest bod, or the other 
legally entitled heir, without giving any right to pretensions 
to an ennoblement of blood, nay, under the express acknow- 
ledgment that all members of the family (except the wives 
and widows) belong to the class of cunmonrrg, and have no 
share in the privileged right of appearing before the peers' 
<ioart, or in the other privileges of the nobility. (1") 

Meanwhile, the numbers of tlte temporal peerage, as was 
the case in the former period, underwent the most frequent 
and considerable fluctuations. The great families of the 
JJormau period had partly died out or been disposaessed, and 
had partly become comiected by marriage and inheritance 
with tho possessions of the royal family. After Edward I., 
the tendency was evidently to grant the greatest dignities and 
possessions of the earldoms, and ii fortiori the recently created 
<Ugnity of a duke, only to members, or at all events to near 
kinsmen of the royal house. Henry IV. sought to strengthen 
the usurped throne by the creation of a great family en- 
tailed estate, the legal results of which, to some extent, still 
remain. With this view the Duchy of Lancaster wa« 
formed, by union of the counties of Leicester, Lancaster, 
Lincoln, and Derby, that is. by union of the numerous 
demesnes situate therein, and of all those manorial and judi- 
«ial jurisdictions, which were to secure the ducal house an 

.uenco in wider spheres. The " palatinate " jurisdiction of 
duchy included, accordingly, a uumber of baronies in the 
most vai-ioas counties. In effect, this accumulation of the 
possessions and family connections of tho great families of 
the land had only one result, that it involved the whole of 
these elements of influence in the fall of the royal house. 
The great baronies of Buckingham, Norfolk, and Warwick, 
■were almost equal to the royal possessions. For tho purposes 

the defence of tho country, the greatest number of great 

to Gbopter sxIt. Seo also Stnbba, i. 
176. Thp eourtesy title of the aoiu 

. . of ppen is not le^iJly recogniicd. 

f •pecting it, I Biiiy refer to tho eiouraiw 
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lordships was to be found in Yorkshire tind the Welsh marches ; 
the greatest number of small baronies in the southern counties. 
Whilst in the midland counties great haroniea were less rich 
in lands, on the other hand the influence of the Crown had, 
in consequence of the manorial and judicial power of tho 
duchy of Lancaster, become predominant. With the pro- 
gressive development of agi'iculturo the revenues of the great 
landed estates increased to an extraordinary degree. As early 
as the fourteenth century gi-eat landowners are mentioned 
upon whose estates were counted 24,000 sheep, 500 horses, 
and several thousand head of cattle. But with increased 
wealth enormous expenditure bad also grown up, of which the 
Black Book of Edward III. affords us a graphic picture, 
computing the expenses of tlie royal household at .f 13,000 
annually, of that of a duke at £4000, of a marquis at £3000, 
of an earl at £2000, of a viscount at £1000. of a baron at 
£500, of a banneret at £200, of a knight at £100, and of an 
esquire at £50. The expense connected with rank in aristo- 
cratic display at these times was shown in a great retinue 
of armed knights, chaplains, clerks, motley soldiers and 
servants in uniform, a display which was considered obliga- 
tory, according to tho notions of rank in those days. The 
Court Calendar (the "Black Book"), claims for an esquii"f 
16 servants, for a knight. IG ; a banneret, "24 ; a baron. 26; a 
viscount, 84 (20 squires, 40 yeomon, 24 grooms) ; an earl, 130 ; 
a duke, 230 (6 knights, 60 esquires, 100 yeomen, 40 grooms, 
•24 stablemen). The retinue of the Iving himself was esti- 
mated only at about twice the number of the followers of a 
duke. 

These mannei's of the times coincide in a singular manner 
with tho military organization in tho French wars, which 
baa been discussed above. Under Edward III- a condottierc- 
system had begun, by which the warhke lords furnish, lead, 
and even train whole divisions for the gi-eat war. The flower 
of these divisions is formed of private court-officials, suh- 
vasaals, retinues, tenants, and servants, who arc joined by 
varlike freeholders from the county militia, tramed to martial 
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exerciaes ander officers of the kuightbood. But the cnstomary 
and military exercises give the Iiarona a still greater ascend- 
ancy, fur they iind on then" own estates the means to equip 
larger corps, and to drill them in the customary manner. 
Their dependants form the cadres of legions, whicli can easily 
be mobilized. It was certainly only the King who possessed 
the financial resources requisite for keeping together tliese 
masses for any length of time, by giving high pay. But the 
lords were at the same time hi a position, by forming coali- 
tions, to collect armies, whose sudden attacks the King under 
unfavourable circumstances was imable to withstand. Even 
after the close of the first period of the French wars, this 
danger showed itself under the unstable rule of lliehard II., 
aud, after many vicissitudes, led to the deposition of the King. 
Unjur hia successor, we meet with feuds undertaken by the 
nobles, in which some few discontented barons, within a few 
weeks, advance against the King with armies of from six to 
eight thousand men {c.<i. in 1405). The martial characters 
of Henry IV. and Henry V., knew how to curb this refractory 
spirit, and to divert its activity to the soil of France. 

This military organization, combined with the tolerated 
fortification of numerous castles and manorial mansions, 
:liimed out quite as disastrous for the dynasty, as for the 
nobles and the country, in the outbreak of the furious war of 
the Boses. The two great dynastic factions, with their re- 
tinues of armed followers and hired troops, spread the party- 
spirit among the knighthood, the counties, the towns, aud 
the parties in the Lower House, and finally split up the 
■whole country into two camps of almost equal strength. 
Like an anachronism, the chivalry of the lliddle Ages once 
again revived with all the mischief of private feuds, and all 
th« ceremonial of a pedantic heraldry. The armed retinues 
in uniform (liveries), became at once the nucleus of a faction 
and a dlciilelr, which, with its powerful party machinations, 
interfered with the administration of justice aud the main- 
tenance of the peace, and aftiT the era of the wars of the 
ises moved the English legislature to proceed with laws, 
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frequently renewed and rendered more rigorous, again! 
" liveries, maintenance, and champerty." (1") This revival 
the chivalrons feuds of the Middle Ages in no way harmouizi 
with the legal organization of the military system, especial 
that of the county militia, nor with the strict disciplini 
courts ami the pohce, the position of the justices of ast<izi 
and the commissions of justices of the peace. But it wai 
jnst this contradiction between the inclinations of the higbi 
classes and the rules of law, which placed the high-handed 
fashions of the time in harsher and more overbearing oppo- 
sition to the common law of the laud. The adoption of the 
French language, maimers, and customs, by the upper classeKj 
of these times is similarly connected with the French wars 
but all this was nevertheless powerless in the face of 
Hi'mly established foundations of the English constitutii 
and the position of the third estate, and therefore it wi 
that in the thirty years' wars of the Hoses it hmried 
baronial sway to its certain downfall. 

II. ^br tstatt of tfjE IdiigijtS, or rather of the landed gem 
which procec'dc'd from the blending of the lesser Cro' 
vassals with the sub-vassals and great freeholders, has now- 
won a prominent political position through the right of 
electing and being elected to the Lower House, in which. 
latter it is a step in advance of the mimicipal burgi 
title to this position is based, as in the case of the peeri 
ui)on personal service for the State, and upon the amount 
taxes paid. 



(!'■) For the origin oF tliG livcrios tlip 



i>f Lancnatei bad Tesprred to Ibe King 
t Le rigb t or granting liTeriaa aad badgca 
"f onioiu, as well a» to aJlow tlie lords, 
Ihe uniTCTBities, the Lord Major of 
London and otbera, to tiut tbeir gerrsn tH 
in uniTorm. The lords eBperially huii 
Wvii allowed to diatribate uuibrmH, 
hots, and ewblenia to armed golditre, 
us well as to furlify Iheir castlei in 
threat numbers : thus bad tbe noy for 
tbo catastrophe of tlie nor of tlie RnacK 
been nneonsciously prepared. Tbe 
protection of the great magnutes nnt. 
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in cODsequeQce of Ibe badges of 
>ioe, extended to un excessive nun- . . . 
of qnarrelflomo followers, whom Ih«y 
theneclveB were onahle an; longier l» 
cctitrol, and whose deeds of TJoIenei- 
led to the oppression of the popnlatioti 
around them, and who also when pro- 
sconted by tbo crimiDal and civil conrts. 
prevented the contw.' of jostioe by tlic 
union of powerful bodies and the pni- 
tertioD of tbo great lords (mainteiiulice 
and champerty), and exposed the dr- 
f(>nceIesB people to a powerful party- 
tyrauuy. A survey of this form of 
faotioti, and the legisbitioa a(fe«tiiip it, 
is giveu in Stiibbs, iil. sees. 4T0-1TS. ^^ 
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According to the gradually mereasing unifoifmity in the im- 
jposition of the land and income taxes, the English gentry 
(very different from that of the Continent) was a chief basis 
■of direct taxation, of which the knights' estates, certainly 
more than six thousand in number, according to the scale of 
the feuda militum, formed a principal factor. Although the 
knights' estates (regard being had to their relevia and other 
feudal dues) were tased, as a rule, as compared with the 
boroughs, in a proportion of one-fifteenth to one-tenth, yet 
they remained, in this as in the following period, the principal 
contributors to the direct taxes of the country. (2) 

Still more prominent and secure did the position of the 
knighthood appear, owing to their personal performances, in 
the now fully developed system of self-government. The 
military organization had, by a quaUfication of £15, arranged 
the knighthood as the first class in the county militia, and thus 
given it a prospective claim to the offieera' places. In tho 
constitution of the comities, the knights had ever formed 
the nucleus of tho suitors ; and in the formation of tho 
lagna asaim, and in the later extension of the jury system, 
ley invariably remained at the head of the list of jurors. 
But the new institution of justices of the peace places tho 
knights still moro completely in an ubiquitous position at the 
head of the local government, to represent which, the knights, 
in their position as officers of the county militia, as jurors. 



(2) Tliu stfttistical Buiburity fur tlie 
Icodtil ti-nurQ of this pcriixi in tlic 
feudal Ixxik frL-queiitly citfd under tliu 
I Tctta cJe Nrrill. It appCBK \o 
bctn compiled ut the end n( tUf 
^_„ . of EiiwBtil II., or the begiDoiug 
ot that of lldwuril III., yet emlilojiog 
naleriaU which occoidiDg to oQli^ial 
iroofs date ftom tho time of Henry 
II. ituJ Edward I. It contains ax 
llionBttnd tliree hundred registeieil 
lutmcB of great and lestei Crown and 
^ib-TUBalB. The luttor, however, have 
inoDinpUlely given ; for wliere 
intmediiitc vuomil nnkeB hii pa;- 
" to tho Exoliequer, the 
'includedio the siinimiiry 
tt ia north rcinRrkiuj; 



thnt Hie gri'ttt ginups of BBlBleB, botli 
in Dumber and total bizo, wlicn com- 
pared with Domesday Book, appear 
lu have increased, whilst Crown vasBiila 
of a tnedinm estate of from three to 
ten knights' foea ore now beldom met 
with. In the above-named sum total 
are reckoned also tlie numcrouB "eer- 
jounties," as null us tho liefa under 
wurdaLipg, and the escheated fees, 
wliich were under foyal raHnagoment. 
From this confused material, which U 
only intended for the Eichequer qc- 
oouotfl, a graphic picture can at ooco 
be gntliered of lUe splitting up of tho 
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and as police magistxates, had Bach a natural claim, that 
for generations we find the same names as representatives of 
their respeetive counties. 

The executive had evidently a high interest in these services. 
But tho State, as such, had no interest in restricting to certain 
families the claims arising therefrom, and in excluding all 
other classes from acquiring such rights. The English 
monarchy was strong enough and resolute enough to defend 
the true interests of the State in the formation of the estates 
of the realm, and thus to give the English aristocracy that. 
sharply defined contrast which it presents to the formation of: 
the inferior nobility in Germany and France, by following oat. 
the three lines of legislation laid down in the preceding period.' 

1. Bif the allanabilitii ami tlivisibiUly of the knights' feet, 
which had been already in Norman times permitted by royal' 
licence, had been recognized again in Magna Charta, and wat. 
more clearly defined in the statute Quia Emi>km:s, 18 Edward'' 
I. c. 1. For alienations of Crown fiefs the sanction of the 
King was still reserved, but the neglect to obtain it only 
entailed a moderate fine (1 Edw. III. c. 12). Herein the 
poHcy was evidently pursued of facihtating the division of 
great landed estates, multiplying tho number of the Crowil^ 
vassals and freeholders, and of entirely prohibiting for the' 
future the creation of new manors, with their courts baron 
and police. A class-contrast between " noble " and " rotarier " 
tenants of knights' fees after German fashion could never 
arise in England. But what was thus withheld from the 
ambition of tho knightly families to keep themselves apart, as 
the propertied county nobility, redounded to the good of thp 
knighthood as a whole, by according an enhanced pohtical 
influence to the entire landed class. 

2. The second legislative tendency was to kiwp the honour 
of knighthood open to all Ubcri homiites who had possessions 
sufficient to enable them to learn and perform the heavy 
service of horsemen. In the interests of the national de- 
fence and the finances, a practice was begun by the Ex- 
chequer under Henry IH., in 1254, of officially demanding 
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of all greater landed proprietors, under threat of penalties, 
that they should caoae themselves to be made knights. The 
frequently changing practice demanded this of all posBeseorB 
«( freeholds, varying according to a scale of £10, £15, £20, 
f 30, and £40 annual value, which last sum was hnally fixed 
under Qneen Elizabeth, in cou8ec|uence of the altered value of 
money. These coercive measures had no particular effect, 
as the majority of laudowners preferred paj-iug tlie fine for 
neglecting to acquire the honour of knighthood ; perhaps in 
order to escape the manifold burdens of the jury service and 
other duties. At all events, whilst a general obligation of 
the great landed proprietors was adhered to, the idea of an 
exclusive right in certain families to the dignity of a knight 
eonld not here arise. Pursuing the same tendency, the 
monarchy never permitted a limitation of the prebendal stalls 
in the cathedral and collegiate foundations to a narrow circle 
of privileged families, nor the assertion of proofs of nobility 
and other creations of so-called "autonomy," such as were 
built up in Germany on the impotence of the executive. 

3. These were the reasons why the class of landowning 
•gentry in England did not become a hereditary order; never- 
theless, class ijrivileges were accorded to them which har- 
monized with then- actual sex-vices in connection with local 
government and the payment of taxes — an exclusive qualifica- 
tion for knights of the shu-e. The political right resulting 
therefrom, which in course of time was destined to become 
the most important of all privileges, was now, however, based 
upon the newer form of the county constitution, independent 
of the older rank in the feudal militia. The deputies were 
itill called knights of the shire, but the new dignity of a 
county membi-r was regai-ded as independent of the honour of 
Imigbthood. In quite early times we meet with numerous 
esquires among the deputies, who were, after the election, 
symbolically girded with the sword in the county court, in 
order to satisfy the letter of the law ; at the close of the 
Middle Ages the majority were only esquires. It wo.s in the 
nature of the case, that those landowners who preferrtid, as 
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justices of the peace, to devote themselves to agriculti 
pUTBuits and local interests, were just the men who, carini 
little for court duties, military adrenturea, and the honour 
hnigbthood, should be chosen as deputies. The legal recog? 
nition of this well-acquired right was contained in 23 Henn 
VI. c. 15 (1444), to the effect that only notable knifihts and 
such notable esiuirea and gentlemen of the county were to hi 
elected, as could become knights, but no yeomen and inferior 
persons. 

Thus was a privilege conceded, as modest as that of tbi 
peerage, and not recognizing a greater amount of privilei 
of nobility than arose from the duties which the actual pro- 
perty rendered or could render, with certain still more modest 
honours extending only to the sons of the landowner, and no 
further. What was thus withheld from the aspirations of 
the individual families was again made good by the enhanced 
political influence of the whole class. The political position 
of the knighthood was recognized, without prejudice to family 
rights and social position. The coimtry gentleman was quite 
as proud of his old family and coat of arms as the gi'eat 
baron, whose possessions often commenced centuries latciH 
than his. The esquire bore on his coat of arms a belmel 
and a shield, and had a very lively consciousness of a higher^ 
warlike vocation, even before he gained knighthood and the 
golden spurs. His younger sons generally received their edu- 
cation in the house of a nobleman, and he very frequently 
allied himself hy marriage with the famihes of the higher 
nobility. But more valuable than these Imightly honom's 
stood the squire's intiueuce in the district, in which his posi- 
tion was undisputed : in the offices and dignities of sheriff 
and justice of the peace ; in county coiu^ and great jury, and 
also as representative of his county in tlie House of Commons^ 

An anomalous epoch, the way for which was prepared b; 
the Prench wars, was ushered in under Henry VI. Wi' 
French kinships and fashions, with French language am 
manner of life, new chivalrous manners spread from thi 
higher nobihty to the knighthood. The great dj-nastic spirij 
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r of faction seized upon the counties. The outbreak of the Wiir 
of the Koses recalled the period of club law under Stepheu. 
Although the legal duel had been virtually abolished by the 
action of the legislature, yet the chivalrouB notions con- 
nected with it did not die out. The Couil; of Chivalry had 
at that time attained a certain importance. The brilliant 
successes, the immense booty, tlio adventurous life of the 
armies in France appears to have once more introduced into 
an otherwise prosaic period all the romance of chivalry. 

. Daily intercourse with the French nobility and their social 
views, and a camp life of many years' duration far away 
from home, naturally increased to a gi"eat extent both class 

, pride and military fspnV ile cvrps. (2"J 

In spite of this transitory variation, the mainstay of the 

I knight's position in the provincial district remained, unaltered 
and undisturbed, based on his activity in the life of the country. 

[ For this reason tbo knights appear, from the first, to have 



I 



(2*) The kaningd of tbe Encliah 
knighthood in this |i«rioil hHve Wn 
described hf me in nii article upon 
the "geiitiy" in Erech and Grnlier's 
** IIe«l-EiwyaIoi«dic." Uoder tbe iii- 
flaeDCe of tbe gient yian sabaeqnent 
to Edward L, and eapccisliy nnilor 
Ediraid UL, certain niovpmcnUia Ihia 
diiection vent already iForkiDg, Tiinr- 
nuDenta wliioh were bsterul to the 
nrevailiii^ pablic o[iii]ioii, nnd whicb 
Imd betn at times Blriotl; proliihiled, 
oame usalD into hononr under Itiobard 
IL : tbe use of escutcheons u fiimily 
•mblems had become an eBlxbliBhed 
custom ill tbe French nara, ond vrns 
under HenryVI. regarded as an here- 
ditary right. Under Richard II.. for 
instance, a jiatont occuia in which Jnbn 
de Kingston is deaignnted aa " rt- 
*wq'crz m I'eilale df gen/ifAumr rt lui 
/ait rtgnier." Under Henry VI. n 
oertain Betnbard Angevin was rniscil 
with a formiil "notflilaBim" to the in- 
ferior nobilily. It vrns now a time in 
which tlie beruld's oClico playnl a jxirt 
with itfl rules of touroBmciita. fhields, 
eicutcheons, pedigrees, and ii> which 
prelenaions to gentlemanly condition 
' ;ree were directly raiaeil. In 31) 
,rd III. John Conpland was Lj 



palent appointed an hereditary ban- 
neret. Under Edward III. and Heury 
IV. Ibd orders of tbo Batb and tbe 
(iorter were founded. The ceremoiiv 
of creating s knight was reTived witu 
great Boleninity. The dignity of tlii< 
faanntrel wus lor a time regarded de- 
finitely o« u ilegieo of nobility, and 
tberetore it was that under the pro- 
leotorute of tbe nobles in Bicburd II- 
tbe election of a banneret to lie a. 
knight of tlie nhire was declared to be 
inudmiaaible. Occasionally also'in tbe 
etatutes of this time the eharacteristio 
of the gcneronu a luttititaU was men- 
tioned. Farther than this, the legisU- 
lion of Parliament never prncerdod. 
The duties which the laws of the realm 
had already imposed upon the great 
landed pmprietora in military, judicial, 
police, and tax-paying drpitrtmenta 
were all too serious am) Ino buidcnKimo 
to admit of attaching the idea of n 
nobility of birth to tbe mere descent 
from former owners of knigbta' fees. 
'fbat tendency is only a transitory one, 
ns was the system of paid soldiery. It 
fs only permanent iuatitutinns wbich 
ilecido the question of clasa-dislino- 




had a regulating influence in the House of Commona. Though 
under Edward I. Norman names predominate among knights 
of the Bhire, jet by degrees English names become more 
■constant. The same family names recur more and more re- ■ 
gularly in Parliament, as well as in the parties of the court J 
-and the great council ; and towai-ds the end of the period J 
the growing respect for the Lower House is manifested byl 
the entrance into it of younger sons of the higher nobility.! 
In the year 1549 Sir Francis Russell, son of the Earl of Bed- 
ford, was the iirst instance of an heir to a peerage taking a 
seat in the Commons. The knights of the shire are per- 
manently the leading members of Parliament — an honourable i 
and bravo element which stamped its character upon thel 
proceedings of the Lower House. The representation of the^ 
■constitutional rights anil liberties of tbo nation until the close 
of the Middle Ages was undertaken purely by the knighthood 
in the Lower House, where, as a matter of course, the 
Speaker was also chosen from among the knights of the J 
shire. (2'') 

The so-called "educated classes" in England, as in Gej 
many, come next after the knighthood. In a class system 
which bases its graduations upon landed property (or rathei 
npon the services of real estate), all intellectual labour, 
eucb, is still n-livi clKssmi, Yet it, too, takes an important! 
share in the functions of self-government, and thereby aIsM 
a share in the privileges of the knighthood. 



In tljB dynastic struggles, ogpeciall; b 
tlie wars o[ tlie Bubgh, rigbt iind wra 
were Cor tUs la<r undcnUadin^ diffii 
todiBtint^isli ; even for a jurutio tr 
tilt instllutian of a liueal luccoaaian M 
the throDo, duting from mauj' genen 
tioDB book. «u something not ver] ~ 
ut oomprebeosion. AoMrdiog b 
nituBlloa i>r sflBtrs thon, there WM 
notJiingnt lust lettcven for tlie koight- 
bood but lo side with one pftrtj, obooa- 
ing it according to tbair n«peotiTa 
vicA'Kot' pt^reoniil gritdtude and loykl^'rH 
nnd UirninriderBtioDBof power and tom 
p<iral iaterenta. 



(2') Oalf a eccming eicoptioa is the 
«lectina oC Biclmrd Brooh. uu^mber for 
Loedoii, to tba SpcAkf^rsbip (14S4) by 
re»*nn of tbo pecnliir Bituatioo of Lon- 
don, niid tbo perninnent cnnnoctioii 
■ttbsigting between the connt; of 
Middlesex and the city. Kemarknble 
at firiit BJgbt, in tbe violent party strug- 
gles of the nugnatas, is the appurently 
pa««ive yielding spirit of thu Lower 
House, and still more, as Stnbbe [iii. 
.'i50) points cut, tlie fuct that the mcm- 
Ix'rs of the servile Piirlismeiitd have 
sprung rnim Ibu sdme clnas and fre- 
quently fmai thu KuniG lUmilies us tlinte 
«f the independent Parliumcnts. But 
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Especially is this true of tho parochial clergy. Whilst the -^ 
prelates with their tenure by barony belonged to the nohle estate 
of the realm, tho higher parochial clergy shared the rank of 
the knighthood, and in convocation had their own parlia- 
mentary representation. By the appointment of parochial 
clergy upon commissions of the peace, they also participated 
in the political influence of that magisterial office. Next in 

(order came the universities with their ecclesiastical institu- 
tions, their ecclesiastical staff, nnd then- ecclesiastical privi- 
leges. For the whole body of the clergy, the benefit of 
fllergy in cases of a criminal nature was a weighty privilege, 
vhich frequently led to immuiiity from punishment, and 
iwhich at this time, by a declaration of the episcopal com- 
missary, " leylt ut clericus," could be extended to every person 
^ho knew how to write. 
Even in the preceding period ii juristic class had become 
separated, as a specially learned profession, from tho clergy. 
The sen^ieng ad U-gcni, doiior jiirh, and the educated lawyer 
partook, like the lower clergy, of the honorary rank of the 
esquire, and found in the comraiBsions of peace for the county 
a frequent occupation, independent of any real estate; the 
legal profession became more and more regularly the school 
for the higher judicial offices. At tho close of the period the 
judicial staff consisted of a paid body of officers learned in 

»tho law. The clerical and liberal professions formed the com- 
plement of a higher middle class, which was in later times 
fitted for becoming fused with the knighthood into a single 
united body of gentry. (2*^) 



(2^ Tho pnrooliial clergy bciirs iit 

Ihii time, likt! the kniglithwiJ. the 

hoDOtary title " air : " upon the jiwtipi'S 

of the realm nu conrcrred the Lnnailr 

of knighthood, and even that of a bun- 

noret by royal grant. By an ordinnnce 

of 1 Henry V., necordiDg to nblch in 

ever; roimul citation of the courla for 

I the future the "eatata or dpfjree or 

I myitfHo" oC the derendaot waa to be 

] csiire«sedi the additinOB eBqairo and 

' gentletnnu from that time fortfi attuined 

[ a technicAlly acknon'leilgcd eifnificn- 



ticm, OBpeeinlly for the legal profea- 
sioD, and Ibe notablea of the citioB, 
Btilbba jiititly remarks on this point, 
" Two of the most eirluflivo and ■ pro- 
foanonal ' of tnnderu professiuns nere 
not in the Middle Age^ pnifeiainnH 
nt all. Every man vom to some extant 
a soldier, and every man naa to some 
cxlimt ■ lawyer . . • and he could 
keep his o»n acoounta. draw up hia 
own bricfx, and mnku hie own will, 
witli tho nid of ascrtvenvr or chaplain " 
<8tnbbB, iii. 598). 
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III. CTftc tliiss of frctijoiacis anlr munitipal burrossES formed. 

together with the knighthood, the now legally recognized third 
estate of the realm, defined by the active right of election to 
the Lower- House, und founded like the other estates upon 
payment of taxes and personal seiTiee for the commonwealth. 
The property base for freeholders entitled to the suffrage 
was real estate not liable to feudal services, in other words 
free (that is, only liable to money payments or definite 
services). Their original stock vtbe liberi homines and sochr- 
mainii of Domesday Book) had been already increased in 
the preceding period by the parcelling of knights' fees ; and 
in this period it is multiplied in consequence of the extrava- 
gant pomp of the uobihty and the knighthood, which was sure 
to lead to manifold ahenations of portions of their estates, and 
to mortgage.^. The fihare in the land and income-tax of these j 
small lauded proprietoro in the country and in the provincia 
towns was no inconsiderable one. But still more prominenU 
was their personal service. The Statute of Winchester claasi'^ 
(ied the Ubcri homines down to the lowest degrees for thdj 
service of arms. Tlic imiformed liveries of the great nobld 
households were formed of the members of their families, 
them were formed the heavy-armed horsemen, archers, andfl 
hobblers for the royal armies in France, which had so gloriously^ 
vanquished the ill-diseiplined feudal levies of the Frenchfl 
army, that a treatment of this class in England ae being! 
talUahlcs and correiihles was forbidden, if on no other groimd^J 
by their military profession. But the regularly recurring suifcT 
of court, which now with the gradual dissolution of tliefl 
county, hundred, and manorial com-ts, became more com-r 
pletely developed into service on juries, could not but decide! 
the question of a legal assessment. From the first, in thtfT 
civil assizes not merely knights but all libere Icnentcs had to^ 
be taken into account. The presentment jury and the petty 
jury in criminal cases, as part of the magisterial institution 
for police purposes, had fi-om the first been constituted with 
a prospective view to a numerous employment of the b 
freeholders. The service on a jury was accordingly from t 



s Bmallel^H 
from tbff^H 



beginning built upon a broader basis than that of the old 
legal eaitors, who were, indeed, uominallj, still summoued to 
the " county court." With Henry IV. begin new ordinances 
aa to the mode of carrying out the county elections, in which 
at last the legal maxim that "political duties shall determine 
political rights," prevails. By the ordinances of Edward III. 
the duty of serving on a jury in the county court was fixed 
at forty shillings annual value on a freehold, whether in fee 
or for life. These freeholders formed with the knights the 
ordinary coiu-t of the countj' in its then form. With 
this qualification, which was tolerably high for those times, 
the third estate in the county separated itself off from all 
below it. (3) 

A similar basis was originally also given to the municipal 

suffrage, apportioned according to participation in "lot and 

Bcot." The municipal privileges arising from the farming of 

Lzoyal dues {Jiriiia burgi), the regular grant of a separate police 

Boourt {court leet), and still more extensive municipal juris- 

('(Uction led to the establishment of the principle that "all 

resident householders paying scot and bearing lot could 



(3) The qualiScation of forty sliJU- 
ragv i» ooDiiilorable wlien coinpare^l 
with lbs nueMmtnt at £20, wliich (till 
oontinaed us tlii! rate of a knight's fee. 
in BD far aa it tiga'sBed hair a hide of 
land, B BmBll jeomao's ealale, ot cor- 
•ndlat; honeo ptopcrtir, with rcfer- 
to wliich Portetirae moiitiuns with 
__ Jiution that in England b great 
_jnbet of >uoli ownen wore to bo 
'Ibund. If wo remomber the Doaridcr- 
able nnmber of juron who were in- 
qnirod each vear for the civil aatitct. 
tlic gtaailjuneeuf the itinerant justireu 
nnd jutitices of the peiice, the petty 
jviiesof the Baaui coutta, the sherifTH 
tonm nnd the cciurU leet, thero will 
Iw seen to bo an sddiuJ pulidpatiou 
of thoiuanils, by which knights, free- 
bolders. uid bnTgesscs romaia in a 
" ' of active independent iw-npcra- 
In 1 nicslivd III. e. 1 it »ae 
ily proTlded that in llie sherilTit 
'•> addition to freeholders of 
iillinga, vilUial nlst 
i required In do i 



viiiioti which is nnne again inddentally 
raentioned in 19 Ueery Vltl. o. lit. 
But tbe extraordiniiry service In Ibo 
pulice courts in the ooiintry liad aevor 
licen regariied aa an otJitiary suit of 
contt, and waa the ]e«8 suitable as the 
liniitUitiOD of ii pvcnniary quaiiflualinn, 
since in tlio private teet^ the eopy- 
holdeiB were ouy required to do suit iu 
cam of omcrgono;, and then without 
uniformity or any h-gully reoognimbla 
pnnpi^le. The soniowbat undefined 
oonditinna of the old dnty to ordinary 
suit of court, in the county court, and 
of the old service in pulice coucta. as 
wgU as those of the newly iDStitutod 
syateni of servingon jnrieB.iiindellieiii- 
Belves particularly Jult in the unde- 
cided dispute OS \o who hod to con- 
tribute to the daily aliowanco of the 
knights of the sliirc. Neither the 
l^iilllilure nor the central courts were 
able to establish hero any goneml 

Etincipio, Kiccpt in the county of 
iciit this liability to contribute re- 
innined dejicudont upon local cuatoa. 
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exercise the liberties of citizens." Thus only day-labourers, 
lodgers, guests, and strangers were excluded. By the con- 
version of the indefinite dues payable to the lord paramount 
into fixed money contributions, the municipal tenure had been 
placed as burguge teiivrc upon an equality with the mral free 
tenure, socage tenvrr. Whether householders, by reason of 
the mere relation of tenancy, paid scot and bore lot and were 
admitted to the rights of citizenship, varied probably accord- 
ing to custom. The titles to the municipal citizenship by 
birth, trade, marriage, etc., which were so multifariously 
discussed in later times, were originally only the normal 
modes of founding a household. But the form of the civic 
service of court, and the civic taxes, the varied landed interests 
of the agricultural burgesses, trade and commerce, combine 
to give to the municipal suffrage an unequal development witli_ 
a slow yet continuous downward tendency. The contrast t 
the normal creation of the estates manifested itself in i 
English cities in the following phenomena. 

1. In the decay of the discharge of suit of court in perso 
as a couseijuence of the altered judicial constitution and thn 
gradual decline of the old police courts. From the 
nature of the police business, it could be more efficiently 1 
performed by justices of the peace and constables than by* 
periodical assemblies of citizens. The new service as juror, 
in which the passing of sentence was no longer involved, 
appeared more than ever a pre-eminently personal burden, 
and was considered desirable by no one. Poor laws were not 
as yet a part of the administrative system of the community- 
The periodical meetings of the citizens (courts leet) thus lost 
tbeii- practically important business, and only retained any 
degi-ee of importance under special local conditions. For tlio 
service on jiu:ies the stat. 21 Edward I. allowed " custom " to 
decide, without fixing any qnaUfication for the municipal 
juries. But poorer persons as well as various wealthier 
tradesmen and the civic notables soon sought to avoid the 
service. For current administrative matters there wereg 
formed almost everywhere administrative committees, " 



□ere were^g 
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Were either constituted out of the " leet juries," or were, as 
occasion required, newly formed from among the number of 
chosen councillors. But such oommittees as are employed 
upon single lines of buBiness, particularly the assessment of 
taxes, have notoriously a tendency to become permanent and 
finally to fill up tlteir number by co-optation, as no one 
Usually presses for participation in them. 

2. The original character of the municipal assembUes and 
money grants became also altered. For the dehberation in 
Parliament as to subsidies proposed to be voted, the municipal 
deputies were at first only regarded as a representative com- 
mittee of the covtmunitag, which received binding instructions 
from its constituents; and originally perhaps in municipal 
assemblies a serious deliberation may have taken place as to 
the amonnt which it was proposed to vote. However, an 
understanding had always finally to be arrived at among those 
summoned to Parliament, by which the determination of these 
money grants became centred in the body of the representa- 
tives. But the more the recurring money grants adopted a 
nniform character, and particularly after the rates of con- 
tribution for tbe individual localities had become fixed, the 
more did such deliberations on taxation lose their object. 
The urgency of the taxes demanded by the King had finally 
to bo left to the consideration of the deputies in Parliament. 
The commission of the delegates thus gi'adually and imper- 
ceptibly merges into a general mandate of confidence. In 
like manner in the apportionment of the subsidies and tenths 
that were voted within the district of tbe individual town, 
the scale was a fixed one, in which the principal labour fell 
Qpon the assessment commission. It is evident how thus the 
municipal meetings from the point of view of taxation lost 
their definite object. The contributions to be raised for the 
municipal needs of the borough were as yet too unimportant 
to make municipal meetings or the election of the representa- 
tives a necessity. 

3. To this must be added the varieties of the municipal 
modes of property, when compared with the more uniform 
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s of the couatry. Trade and commerce have a nattiral 
tendency to form themselves into guilds, and, when the guild 
has been established, to exclude all outsiders from pursning 
the craft. Owing to the impotence of the executive (in 
Germany) or to lahser aller (in England), groups of intereste 
arise from this which aim at the exercise of police power and, 
when they have gained it, at constituting to themselves an 
autonomous industrial or commercial law according to their 
class interests. This process of formation now began its work 
in England, yet it varied in different places according to 
various influences. Where the institution of guilds had 
attained a paramount influence, the heads of the guilds might 
be the select class of the active citizens. In small localities 
the agricultural citizens and the owners of houses formed 
themselves into a kind of peerage, in analogy to the villages, 
in which the municipal landowners (burgage tenants) appear 
as the governing body. Where, besides the municipal mayor, 
no permanent council or committee esistcd, a gathering of all^— 
taxpayers or landowners, or even of all residents, for thft^f 
performance of single acts of election was sometimes called. 
But in proportion as personal activity in the community 
decreases, different modes of property assert themselves. No 
statutory and no customary law can under such circumstances 
keep political right alive ; and least of all a mere right cA^ 
suffrage. At this time no abuses are as yet thought of. It fl 
was not until the following period that a conscious endeavour 
showed itself to fix these actual conditions by incorporation, 
and to replace the local unions by a counterfeited notion of 
"corporate" unions. But how small the actual electoral 
body was, is shown by the fact that even from the time of 
Edward III. the beginnings of a system of bribery are met 
with. (3") The legislature allows these conditions to continue 
in their diversity, and even aggravates them— 

(3*) The political cconomii? diTOrei- 
ties, from the point of view of snrial 
ucoDomy of Uie lauded, iDdustriul, nud 
comniereittl inlcreals of the English 
tomu toiTuda ths cloae of the Sliddlo 
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policy of this perind has been very 
tboraughly treated in German tiektUGB, 
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4. By an aimless increase in the number of parliamentary 
boroughs. Their modest position appears to Lave kept alive 
the opinion that in them there was to be foand a parhamen- 
tary element devoted to the royal power. In spite of the 
resistance of the towns themselves, the number of members 
■was at the cloae of the Middle Ages increased to four times 



particolBrly (with a full uee of recorda) 
m Geois 8cLan« ("Ensl. Hnailels 
Folitik gegea Ende des MitteUlU-ra," 
Leipme, 1881), and in practical con- 
ouencM hy W. von Oeoht'DBki (" Eog- 
lond'B Wirthscbnrtliche EntwickctiLng 
im AusADg ded MitteklterB," Jouo. 
1879). For the village iiutitutionB I 
refer my rendprs lo the important con- 
bibntion of Naeae ("Dio Mittelaller- 
Uche Feldt-emeiDBi'liaft." Bonn, 1860). 
The economic interesta were here so 
different, that in its muaicipul develop- 
ment, England moat nearly corresponds 
to Ihe iociU development of Gt-nminy, 
in BO Gir OB the t-iecntive, ^nerally 
maintnining ti passive altitnde, allows 
the aooial gioupa to form their own 
conititution autonomously. TheCui<juo 
Ports retained an exceptional position 
between the knighthood and citizen- 
aliip, on account of their special duty 
to defend the country. The great 
trading and commercial towns allow 
the trading comimnies and commercial 
piilds a definite share in the municipal 
govenuoent, whioli also cxl^nds to 
noiBetoua inland towns. Trade and 
internal oomDierce show uo very strong 
ioclination for corporate exclusivooeaa, 
but certainty for the export I rude, 
irhioh a few towns had originally, by 
TNSOD of the does imposed npon ei- 
. contrived to secure to themselvea 
the BOHwIled "staple iirivileRes." 
articles of export tlius mon^ipolJEcd 
I wool, sheep skins, leatbeT, lead 

tin, which only the merchants of 

tlw staple, as a corporation with ei- 
diuive jurisdictioa, were uUowol lo 
export The staple ploccB were Loo- 
dm, Bristol, Canlerbnry, Cbiohesler, 



Bnoh privilegaa have not formed the 
monicipal constitntion ; hnt they have 
in Kiiae places aided in brooking 
luongb the nonual municipal con- 
titntioD by a bind of guild syetem. 



The periodicHl mistaliCB of this econo- 
mio policy ore seen in the decay and 
impoverishment of the small inland 
towns by the motiopoly of the staple 
places, which is also mumfest iu tbo 
tax-register as well as in a certain in- 
definiteneBB of the icgislaUon oonoem- 
ing these staple nrticles. All these 
elements are seen accumulated in 
London on the lart!:e!it scale. Iu 
general, there prevails, it is true, at the 
time of the origin of the estates, a good 
UQtIeratand Lug between the great lunded 
interests of the country and oity, in 
which from tbu earliest tiiui-s the most 
powerful part of tlie nobility for a 
certain pintioii of each year resided 
in pergoQ. But just iu this plooe a 
fluctuating struggle is seen in the 
creation of socUl class-right. The 
Industrial property lies here so thickly 
HccumulstM that tbo uniform wealthy 
corporation aimed at overcoming its 
neighbour— that is, the guild sjat«m 
endeavnured to suppress the municipal 
system. After an unsuccessful attempt 
undec Henry III. (13G2), the municipal 
eu(&Bge wa* granted lo the guililB T>y 
ordinance under Edward ill. The 
municipal cleotions now actually 
passed from the bnrgessea to the trad- 
ing coiDpanies. The innovation was, 
however, so opposed to the bases of the 
municipal and county ooostitntion, 
that shortly afterwords an ordinance, 7 
Richard IL, restored the old order of 
things and reiustated the wardmote in 
its old rights. But the battle between 
the guilds and the municipal goyem- 
ment continued without interruption 
from that time forth; the guilds retain 
B euDtinual InflueDCe upon the eleo- 
tiocs, and gain also from time to lime 
new royal canoesaions, as under Edwaid 
IV. A list of the older cborter* of 
London is to be fonnd in Herewethct 
(iii. pp. 23(iO~(I5}. Cf. Gneist, ■■ Die 
City von Loudoti." 1868. 
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the number of the kuights of the shire, -whilst the correspond- 
ing ratio of performances in the service of the State was 
rather the reverse. This undue ascendency is now seen in the 
social tendencies of the legislature. As early as Edward I, the 
citizens of London petition that the foreign merchants be 
driven out of the city "because they become rich to the im- 
poverishment of the citizens." The influence of the boroughs 
compels Edward III. to restore the staple privileges which had 
been abolished. Special laws are to protect the "honest 
merchants against increase of prices." The admission and 
toleration of foreign hand craftsmen meets with repeated 
opposition. The exportation Etnd importation of wares is to 
be effected hy ships which belong to the King's subjects (Rich. 
II.). Only persons of an income of twenty shillings may 
allow their children to learn municipal trade or conmieroe 
(7 Hen, IV. c. 17). Still more important is the system dt\ 
police regulations affecting labour. Tbe plague in the yeur 
1884, and the consequent increase in wages, at first caused an 
ordinance to be issued find two years later the frequently 
mentioned porhamentary statute, which fixed the wages at 
the scale of the last five or sis years, under threats of im- 
prisonment and branding. Under Bichard II. new statutes 
are passed, which prohibit a number of amusements to the 
lower classes, and are intended to keep them closer to their 
homes. The insurrection of the peasants under Richard II. 
leads to the misapplication of the penal laws touebing high 
treason. Under Henry VI. the union of labourers for the, 
purpose of evading the statutes of labourers is declared felonyi 
The Lower House once even petitions that the lower classea 
be prohibited from sending their children to school and devot- 
ing them to the clerical profession— and that too "for the 
honour of all free men in the kingdom." In the sumptuary 
laws the prevailing idea is that of " keeping the money in th^. 
country." It was only owing to the higher power and clear-: 
sightedness of the monarchy, the magnates, and the knighta, 
that these attempts were defeated, and their encroachment in 
general neutralized. 
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In tbe varied aspect of tbeae phonomena it is clear that the 
firm cohesion which unites the knights and freeholders into 
I one single communitas in respect of service and taxation, and 
j knits them together with the estate of the nobility, is wanting 
I in the municipal elements. The civic members only repre- 
\ eented a part of the boroughs, which were originally selected 
at random, and distributed very unequally among the coun- 
ties. The greater number of them represented no more than 
a market and trading centre for the surrounding country. 
The really active element among the citizens was very un- 
evenly distributed in the several towns, and displayed a con- 
stant tendency to still fitfther diminution. The natural 
result was, that in tbe municipal representation only a taste 
and understanding for local and class interests could develop, 
and no higher pohtical taste for the "ardua ncyotm regni." (S*) 
In the inner life of the cities there is certainly seen much 
stirring agitation, sometimes even a violent struggle, not 
indeed between " capital and labour." but between trade and 
. commerce, between trade and trade, guild and guild, magis- 
I'trates and guilds, or magistrates and citizens. Into the 
^dynastic party struggles of the times and into the feuds 
fttvaged between political factions in respect of the relation of 
■iCbe royal council to Parliament, they were drawn only through 
tbe party leanings of the nobility and the knights. But down 
K^9 close of the Middle Ages scarcely a single instance can 
»Tered, where, in the political party struggles, an in- 




^•'ia harmoDj wiUi mj vidva, 
iM i«matkB : "The preMTDceof the 
boiougb menibcts is only trBceablo by 
thtiiiieBsurveoflocal interest , . .local 
witifor improTemeDtof tliekivns . . , 
diminution of impostB in oonBidiTation 
of the repair of viklli, and the itxlrtHs 
of minor grievnnceB." The merchatili 
"tbuaght it mure profitable ... to 
BAgotiate ID pliTSIo . . . with the 
King, than to tupport his chiims for 
increaBed grants of mouey in Farlia- 
ment: out of Puiliament they irera 
bis pliant jnEtnimeDta ; in ParfiiuDenC 
I Ihey were ailont or urqiiicacuat in 
im plaints of tbe knights." 



" There is scarcely tbe vesti)co oF an 
atlempt to reform tbe borough rupre- 
seutation" (Stubbs, iii. 589). At the 
head of tbo political movetnenta in 
the Lower Houio are to be found only 
the knights. Tbe boroughs merely give 
notice of local dieordera. The greet 
cotameioe slandB as a rule on tbe side 
nf tlio royal authority. Sometitnea 
certainly among the knighthood the 
interest of the landonner ia paramount 
regardiDg the rights of the workman or 
day labourer, but on the whole a con- 
tinnity of tbuii policy is aetn in oon- 
Btitutional tn»iitiona (Stubba, ii. SIl). 
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dependent proposal has proceeded from the burgesses. In 
the struggle also between the dynastic parties they were can- 
vassed by both sides, but yet play no important part in the. 
struggle, and do not display a constant devotion either to thefj 
Eed or to the White Rose. 

Thus was all precedent and all principle wanting for the' 
laying down of the passive qualifications of eligibility for thfti 
office of municipal representative in Parlianent. The writa^ 
addressed to the sheriffs are worded as before, as indefinitely! 
as possible— an election to be made " de diacretiorihus 
magis Biiffici'Mitilms;" and thus it remained. But who should! 
these eminent representatives be ? The actual state of tha 
judicial, magisterial and fiscal relations rendered the inactive 
mass of the citizens, as a rule, indlfTerent to an isolated 
electoral act ; as a matter of fact the electoral body was, in 
the majority of the boroughs, a small and select one. Th( 
choice fell, naturally, upon notables and civic gentlemei 
of the commissions of the peace. But as the commission 
of peace of the county was regularly connected with the 
cities, through the medium of the current police adminis- 
tration, the "gentry" came also into permanent connection 
with the boroughs, which in the fifteenth century often made 
them the objects of their choice. In any case, those appointed 
to the commissions of the peace and as deputies, represented 
analogous elements of property, to whom the gentry could not 
refuse an equality of standing with themselves. Towards the 
close of the period we find consequently the titles of the gentiy^g 
such as esquires, etc., conceded also to certain municipal 
notables. 

But the more important political business was discharged 
by the staff of justices of the peace and by the deputies in 
Parliament, by which means an impulse to work for the public 
good and a permanent political influence were thus given 
only to the higher classes. In the case of the higher ranks 
of the borough population, the foundation was thus laid for, 
their later fusion with the class of knights, forming a unil 
gentry. In another direction, by the lowering of the inferic 
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tiyic classeB to the level of inaction, the foundation of the 
pre-eminently aristocratic character of the later parliamentary 
representation was laid. For the landowning clasees of the 
connty, aa a whole, the fabric of the three-estate-syHtem, based 
as it was upon independent activity and rateabiUty, was bo 
JBimovably and firmly established, that it was capable of 
embracing and supporting the motley and anomalous forms 
of mnnicipal representation, and thus in marvellous continuity 
outlasted the Btorms of tlie Beformation and the Revolution 
down to the nineteenth century! 

IV. ffiKljat nmains infra classtm after the three estates had 
been separated off, is in the main a working popubition, which 
enjoys indeed personal liberty, but without any share in the 
political rights of the parliamentary constitution. These 
classes of society also pay thc^ir dues ; hut in the great majority 
of cases not to the State, hut to a landlord, a master, or house- 
holder, who is the immediate bearer of the State burdens. 
Some of these classes could, as supplementaries, discharge 
the suit of covai in the court leet ; but this form of magis- 
terial courts was only a local, incidental, varying and now 
decaying institution. 

The improvement in the position of these classes, which 
had now taken place on the whole, is pre-eminently due to 
obanges in rural economy. The money system with its 
liberating eGTects had now passed from political to local, and 
from public to private economy. Landowners and monaste- 
rial corporations at this period farmed no longer by means of 
bailiffs; a new system, that of rent, had come into being, 
and a new class of leaseholders had been formed, occupying a 
middle position between the freeholder and the agricultural 
labourer. After their numbers and their prosperity had both 
■increased, they share, with the small freeholder, the name 
iflf " yeomen." Such leaseholders in the fifteenth century, in 
ever-increasing numbers, took the place of the local bailiffs 
who formerly managed the lands of the lords and the monas- 
;terie8, but they stood in another form of dependence upon the 
.ndlord than did their predecessors. In respect of taxation. 




they were rated in bmm almost in the same way as the 
freeholders in terria (Stubhs, iii. 55'2, 553). Their poaitiwo, 
moreover, is dependent upon the amount of the rental aud 
the capital. But with the leasehold system the interest of 
the landlord disappears in the services of his villeins, whoM' 
emancipation in coiisidjjration of money payments had been 
extensively brought about. 

Epidemics, bad harvesta, and mistakes in the policy of taxa- 
tion had, under Richard II. and Henry VI., caused repeated 
insurrection.=( of the peasants, which were apparently attribu- 
table to the attempts of the landlords to re-introduce villeinage 
and manorial services, after new relations of service and rent 
had already taken their place. But when the system of money 
payments had become once for all established, by means o(' 
the institutions of rent and wages, the reasons for dissatisfac- 
tion were quietly removed, both by the landowners themselves, 
and by the abandonment of the unsuccessful system of poll-tait. 

This new system of economy shows its favourable results 
first of all in the abolition of serfdom. Whereas it was formerly 
more the influence of the Church, it was now the economic 
interest of the lord himself, which favoured the emaneipatiou 
of the remaining bondsmen, for a free labourer proved 
.more capable man. Jurisprudence also accorded to the bonda-j 
men the personal protection that belonged to the liheri hombiet, 
by regarding their relations to their lord as a legally definei 
exception. The serfs who still exist at the close of the Mid( 
Ages are quite unimportant anomalies. (4) 

Quite as much ameliorated was the legal position of 



{<) Itilliebauirt-cliouofthepouBttiiU 
nnder Bichiinl II., the sooial ideas of 
tbe I abniiriDg classes wentbanilin band 
with the beictioal ffTorta agninat the 
Cbiirch. From the atBDd]nmt of human 
Tights, the omaDcipntioD vf tlis boods- 
mm was placed in the foTeground. 
The ftct of emaoeipation, which was 
ptiased at that time, was oertoial; re- 
pealed at tho iuBtunre of Parliament; 
Ibe ititt-rest of tbe lords tbomBelTOB 
was, however, apparentlj Hufflcient to 
lemove this grievance, which in luter 



times wiu nuvrr reviriML In the 
lion of John Code (1450) the agitatimi 
WHS neither on aceount of aerfa nor of 
reformation ideut, but it WM onlj' the 
claaaeB. who laboured for hire, who 
demanded the " seven hnlfpennj loovei 
for a penny," abolition of moiiej, 
equaJity in 6xeaa, etc.. ajaliU ei fra- 
UraiU, the nataral antipodes of an ex- 
aggerated syateiD of re^inlBtiona aff«ot- 
itjg labour, whidi agaiu disappear '"~ 
tbe exeessea of three regulations 
the houses of York and Tudor, 
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Lanorial peasants or villain. The undefined servioes attached 
to these viUeins' estates became, in process of time, for the 
most part converted into money rents, for reasons whioh lay 
in the economic interest of leasehold (Scriven on Copyhold, 
i, 46, 426), In the case of a higher clasB of them, at the 
commencement of this period, a right was in practice ac- 
corded to their land, to the extent, that deprivation might 
only take place according to the custom of the court (the later 
80-eailed privileged vilteinaf^e). For the rest, likewise, a right 
of deprivation only exjusta i-ausa was recognized towards the 
close of the period hy a famous decision, Taltarum's case, 
under Edward IV, " Copyhold" became, in this later period, 
pore and more the common term, a name derived from the 
t roll, which was the title of possession. (4') 
The labouring olasBes of the cities were also in economic 
Bependence upon property, but only in the free relation of the 
mtract of hire. The narrow-minded restriction imposed upon 
■ liberty of movement by the poor-law regulations was 

" not introduced until later centuries. They share their passive 
position in the municipal government with the majority of 
tile wealthy classes themselves in the later form of the muni- 

; cipal suffrage. 

I What the parhamentary constitution was able to concede 

pio the unrepresented members of society (who in every form of 
representative government form the majority), was the legal 
liberty of mounting up into the higher classes, in which respect 
this constitntion, in comparison with the parliamentary con- 



(4*; The ropybold woi oDce estinuLtoil 
br lioid Coke in a deciiiiuD at one-thiid 
M Ihe whole real property in the 
coantry. an eatimate whu-b, ncoording 
to later statisticR. «u perbapa tvice 
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Tbeae compriaeil parti; full freeholder, 
ptirtl} hereditary niUani (analogauB to 
the privileged rllleinage), paitly mero 
oapyWdera, who wore by royal favour 
exempted from the ordinary courts and 
" uity (tQTdninient, freed from ju 
I, auS r - 



aeoted in tlieoonntyand in Parliuiacut, 
not boand by parliamentary money 
grants, anil only eubjeot to their Bpeoiiil 
iaUagia. BepreBeutatircH of them were 
oft^n Bnmiuoned to Parliament, but they 
never met together with Ibe Commons 
ami formed no part of the Porlininent. 
In tbe ease of theae peiuant« tlia 
tailiig right of tlio Crown continaed 
longest. In the later voting of the 
taxes tbe King consents on bis side for 
those peoKUiiu unrejiresenleil i 
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Btitutione of the Continent, is a model one. As it ia open to 
the labourer in town and country by industry and skill to rise 
to be a tenant and small proprietor, so also is the way open 
to tbe working classes to epter into a more profitable career 
by their freedom of movement from place to place, and by 
the freedom of entrance into local companies and guilds ; to 
the middle claBses in the towns is open the entrance into t] 
offices of the municipal government ; whilst the notabla 
of the towns can obtain admission into the commissions'* 
of the peace or parliamentary representations, even with 
the honorary rank of esquire. The retail trader can at any 
time become a freeholder, and the leaseholder, in addition to 
his leasehold, can also exercise political rights as a freeholder>J 
The wholesale trader can acquire from the impoverished noUe^ 
the ancestral estate with all the rights and privileges of a 
manor attached ; and his family in the second generation 
will be reckoned among the most zealous champions of the 
privileges of the knighthood. Conversely the entrance of 
the yoimger sons of the nobility and the knighthood into the 
counting house of the merchant was not considered derogatory 
to their rank. The names of knights of the shire are found 
on tbe registers of the trading companies and guilds, and 
members of the old nobility solicited with especial eagerneBS 
the offices of the civic mayors, aldermen, and recorders, as 
well as the municipal seats in Parliament. Elevation into 
the higher estates by means of the Church is open to all 
classes ; the middle classes may attain high honours and 
dignities through the law Inns of Court, and for the highest 
merits in that profession, even admission to the ranks of the 
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HinB of the Biipcrior claraeB; the small fre 

fe, occupation, and Ihc imall tnuIeBmitii met on 

Tho Iciuling goua terms" (fitubbs, iJ. 188). 
men ia the towns, such as the Da la What an aUevUting inflnence the 

Poles, tormod &□ urban ariatocrncy early organised diroct system of taia- 

that iiad not to wait more tlian one tion DBtorally exercised upon the olMi 

i;enenilian for ample recognition. The intereste is shown by tlie tax as 

practin) of knightliood . . . tlie cuet'iia ments themselves, Tbe suiupt 

of wcBiing eou^armiinr. as well oa real laws (23 Kdw. IV,), the MUfttity 

rolationslup and affinity, united the tho property and famUy law, I 
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The firm bond which knits together the system of this 
social formation by means of self-government and payment 
of taxes with the highest functions of the executive, extends 
down to the lowest classes as a bond of social aims, which 
placed, indeed, actual impediments in the way of ability and 
merit, but never legal barriers. English society thus attained 
a fundamental basis for the development of individual ability 
and energy, which determine the course of its history during 
the following generations. 



equality of taziitioD, produce here 
groups of society such as were un- 
heard of on the Continent. The pro- 
perty tax of 1359 shows, for example, 
the following groups : — Dukes (133 
shillings), justices of the Crown (100 
shillings), earls and the mayor of 
London (80 shillings), barons, ban- 
nerets. Crown counsel and great advo- 
cates, aldermen of London, mayors 
of the large towns (40 shillings), 
knights, lawyers, councillors of the 
second order (20 shillings), knights of 
orders and merchants '^'6\ shillings). 



esquires, lower lawyers, mayors and 
councillors of small towns, greater 
freeholders and greater tenants (6| 
shillings), lower monks, esquires, and 
gentlemen without landed property, 
smaller merchants, tradesmen and 
tenants (3| shillings), and so on. That 
in the offices of the royal court the 
three groat classes of Serjeants, gentle- 
men, and yeomen were distinguished, 
and that the social classes were regarded 
otherwise in the herald's office, was, at 
the close of the Middle Ages, just as 
natural as in our time. 
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CHAPTER XXIX. 

Wit Organisation of t|ie Sbtate— ^|^ Uosal ytttogatibe. 

Like the permanent division of society into olasses, there was 
also completed in this period an organization of the execu- 
tive, which, though obscured by dynastic struggles, became 
accomplished in a quiet continuous development. 

Marvellous to relate, yet vouched for by contemporary 
writers, the itinerant justices and jurors went their regular 
circuits all through the aristocratic Wars of the Boses. In 
fact, by the legislation of this period, those permanent insti- 
tutions were founded, which towered above the struggles of 
the time like a pillar; — large independent local imions, 
and great judicial corporations, encircle every government 
redoubtably, even in the conflict for the crown itself. But 
the position also of the permanent council, which from its 
central place exercises in daily action the varying functions 
of the executive, had become changed by the regular commands 
and prohibitions addressed to functionaries or to subjects beiug 
permanently regulated ; and that, too, in a double manner, 
either (1) by ordinances, issued without the consent of Par- 
liament, and which are alterable at the will of the King 
alone ; or (2) by statutes, which were issued with the consent 
of ParUament, and were binding also upon the King, and 
could not be altered without the consent of the three estates in 
Parliament. 

The powers of the monarchy (state) still continue in the 
form of administrative regulations and ordinances, uncur- 
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tailed, nay, materiallj extended by new demands made upon 
the subjects ; but tbe exercise of them is, in harmony with 
the nature of the State, with wiae moderation confined by 
the Crown by unalteritble rules. The King accordingly no 
longer appears as the personally commanding ruler, the 
feudal, military, judicial, and magisterial lord ; but the Crown 
appears as a permanent institution, which guarantees legal 
protection and permanent support to the life of society, and 
thus takes firmer root in the heart of the people. With this 
self- restriction by law, there accrues also to the King him- 
self a firmer legal protection, and to his rights an enhanced 
inviolability and sanctity. 

This specialization of the administrative law, which forms 
the transition to the modem political system, appears in the 
fourteenth and fifteenth centimes to have advanced in all 
departments of the political government, although in difi^erent 
legrees, according to the temporary needs of the executive 



The military power over the Crown vassals continues ac- 
cording to deeds of enfeoffment and custom {common law) ; 
but the system of the national militia had become more com- 
prehensive and more living ; tbe recruiting and employment 
of which was now fixed by parliamentary statutes. But 
the deficient principles of the recruiting leave room for 
various abuses of the military power for financial and political 
loses. 

The judicial power is based partly upon Norman admin- 

■ative practice, hut in its most important features upon 

latutes, which more exactly define tbe position of judge and 

tj. The weak point is the reserved jurisdiclio extraordi- 

',, which still follows the las principles of the old admin- 

jative system, often restricted, it is true, by ParHament, yet 

Inst as frequently extended by party leanings. 

The magiatmal power is based partly upon common law; 

;, in its principal departments, upon an endless series of 

latutes affecting the public safety, trade, and labour; all 

ivhich in some measure limit the arbitrary powers of the local 
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magistrates. The -weak place here is ths extraordinary powi 
residiug in the royal council. 

The Jin-ancial power is based upon the demesne -posse bbioi 
the feudal does and other hereditary revenues of the monarch; 
whose extension was effectually prevented by statutes. Tbei 
form the " ordinary revenue," out of which the current 
penses of the State are to be defrayed, supplemented 
extraordinary and periodically granted land and income tax 
to the grant of which the estates begin to attach conditions. 

TIte ecclesiastical power of the King had been much re- 
stricted after the events of Magna Charta; in the dualism 
of the ecclesiastical and temporal state it was only the external 
boundary- quarrels that were settled by statutes. Encroach- 
ments of the Church upon individuals were stopped by " write 
of prohibition," encroachments upon the State by penal prose- 
cutions under the new statutes. 

The organs for the exercise of the rights of the politi( 
sovereignty thus organized have been already described, bi 
shall be again recapitulated in this place in their thri 
principal limbs. 

1. The Central Courts connected with the county and loci 
courts form the jurisdictio ordinaria, the permanent part of the 
judicial system. There stiU continues a personal dependence 
of the justices of the realm, who remain at the same time 
assistant jiistitiarii of the council, and whose appointments 
are as a rule subject to revocation ; the spirit of monarchical 
government, however, makes this deficiency less sensibly felt. 
As early as by the stat. 2 Edward III. c. 8, the justices were 
ordered to allow justice its uninterrupted course, without 
regarding orders issued under the great or privy seal ; the 
atat. 11 Richard II. c. 10 adds to this, that no writing is to. 
be issued under the signet or privy seal to the disturbance of 
the ordinary course of justice. 

2, The Continual Cinincil is the central department for the 
exercise of the sovereign and political rights in all directions — 
with reservation of the fixed spheres of the juriadictio ordinm 
and the ecclesiastical constitution. Here is the active 
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ly&l political government, the legality of the proceed- 

^f which is enforced hy the bringing forward of national 
nevances in Parliament, or, in an extreme case, by an im- 
jeachment of ministers, By practice and statutes the per- 
sonal responsibility of the principal officials has already been 
oxpresaly recognized. 

3. Tlie Mftgnuw ConrAlium in Parliament, finally, forms a 
supreme eoimeil of the Crown, periodically summoned, which 
includes the prelates and barons, and, in its widest extent, 
the representatives of the Commons also. The participation 
of each portion in the functions of a council of the realm 
has been laid down by parliamentary practice, and in such a 
manner that the participation in the highest extraordinary 
JQrisdiction remains restricted to the Upper House. 

In its intermediate position between the courts of Justice 
and the Parliament, the Continual Council has been gradually 
)erced into a legal line of government. But the hitter con- 
victs of the age again and again proved that for the attain- 
^tnent of this end neither judicial officialism nor parliamentary 
meetings were in themselves sufficient, but that there was 
rather needed a ramification of the rights of political govern- 
[uent into the district and local institutions, to form a counter- 
wise to the violence of the parties. All legal barriers 
mposed upon despotism have only become gradually effectual 
the system of self-government, in which the wealthy 
I assume the exercise of the political functions, and 
^us andertake the protection of the individual against abuses 
of the political power. Of this the Middle Ages always 
retained a lively sense, which the feudal system and the 
feudal courts on the one side, and the traditional Sason 
[judicial institutions on the other, had engrafted upon the 
lation. By the blending of the nationahties both tendencies 
Kcame fused together. Having advanced in person to the 
BUpreme government of the realm, the county and municipal 
unions comprehend in themselves both feudal and local law, 
military and municipal constitutions, ruling classes {prelates 
^^uid nobles), and middle classes (knights and burgesses), all 
^^m a living organization. 
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It was out of this combination, imiividuallj and collectively, 
that the personal and political liberty of the nation proceeded. 
Counties and townsliips have become independent in conse- 
quence of their connection with the judicial system ; the 
courts have become independent through tbeir connection with 
the independent committees of the countyand civic unions 
(juries). By its representation in Parliament the collective 
community system has become a permanent counterpoise to 
absolute political government. The peculiar nature of the 
English constitution has now become fixed by the formatioiifl 
of communal bodies for the service of the State. They ax%\ 
individually described as " counties," " ridings," " hundreds," 
or collectively as communw, communitates ; only in the cities 
has the first formation of " corporations " commenced, which 
in later times became the source of artificial deformities. As 
personal service and rateability in respect of taxes, were by 
principle combined together in the communal bases, so was 
it also the case in Parliament — only that in the case of the 
prelates and lords it was their personal participation in the 
affairs of Government, in the case of the commiwse their 
rateability, which appears to be the predominant feature. 

In accordance with the nature of the State there thus 
arises a relation of mutuality with respect to public rights. 
The liberties of Parliament are originally an emanation of 
the royal power. There exists no parHamentary right of 
bishops, lords, knights, and burgesses, which was not in its 
origin a result of royal grant. The raasim of the courts ot^m 
that period, " Tuntfuit in lay, et vicnt de tiii al commencement '*^M 
(Year-book, 24 Edw, III.), was fundamentally true. The 4 
development of the parliamentary constitution from a system 
of personal government was also discernible in the fact that 
the kings themselves, whilst mere children, were obliged to 
perform in person certain acts of sovereignty. 

On the other hand, the title to the crown in this period h 
been more than once created by Farhament, and still moi 
frequently were the rights of the Crown defended and maiai^ 
tained by Partiament. Under the house of Lancaster, at a 
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j^vents, the Crown was no longer based upon the ^ound of 
Sbereditary descent alone, but upon mutual acknowledgment. 
5 the maxim of the courts : " La ley est la plus haute 
mhrritance, que le roy ad ; car par la ley il meiiie et toutes ses 
ett eont rules, et si la ley ne fait, nal rot, et nul inheritance 

■ (Year-hook, 19 Hen. VI.). 
The fixed elementB of the political system of this period are 
to be foond in the judicial system, in the systematic combina- 
tion of the exeruise of the sovereign rights with property, 
i.e. self-govemmiiat, and in the perfectly stable ecclesiastical 
Lconstitutinn. They are all represented in the Uppor House 
K^s being the head of all judicial constitution and government, 
■including the highest jur^sdirtio fxlraordinaria. The special 
ights of this high body are indeed described as " privileges ; " 
bnt these privileges are political rights with an upward ten- 
Bdency, and are not (as in the ancien regime of the Continent) 
"aooial advantages with a downward tendency. They afford to 
k supreme legislative council the necessary personal indepen- 
■dence in dealing with the Crown and its paid servants ; but 
linvolve no inequality in respect of family and property-law, 
po immunity from taxation, and no exemptions prejudicial to 
Jier classes of the people. The conseiTative portion of the 
lonstitution has already, at the close of the Middle Ages, become 
rell fitted to guarantee the maintenance of the constitution 
and the conduct of the affairs of the realm according to the 
laws of land. 

The moveable part of the political government has, besides 
this, an extensive province. Within the circle which law- 
courts, the Upper House, and the Church describe around 
the personal government, there is a wide domain, in which 
the "King in council" moves, and at hia side the Commons, 
with their grievances and motions, with their initiative in 
legislation, and conditions annexed to taxation. The fixed 
sphere of poKtical government becomes more extended in 
each generation ; but in like manner also the moveable circles 
become expanded, owing to the continual fresh needs of the 
State and society. In the Middle Ages a narrow-mindedness is 




visible, which on the one hand would wish to pass all 80Tereign 
power through the mould of an established legal organization, 
while on the other hand, for the sake of immediately eatia- 
fying soeiai demands, it would fain ride roughshod OTer every 
legal barritr. Both tendencies are represented in this consti- 
tution ; the restless element pre-eminently in the House of 
Commons, with its preponderance of small burgeaaes. The 
instability of all representation of interests is here quite aa 
visible in numerous small features as the party spirit of the 
inagnatca is seen in greater. The inatabihty of such effoi 
«nd aspirations, combined with the violence of the Midi 
Ages, then points ever to the King, as being the embodiment 
of the pei'petual impartial sovereign power. Every collision 
of the estates with each other and with royalty, awakes 
afresh the consoiousness that the source of all the rights of 
the great lords, and the last protection and support of the 
weaker classes lies only in the permanent sovereign power 
— that is, in the monarchy. At every encroachment of the 
Lords and their great parties, the jealousy of the Commona is 
aroused, and an altered tone is noticeable both in the lower 
ranka of aociety and in the Church. Often as the Commons, 
in tliose party strngglea, follow the lead of the Lords, in tl 
moment of neceaaity a king who ia conscious of his vocatit 
finds stUl in them his greatest support, and the grateful recol- 
lection that it is to the monarchy that they owe their liberties. 
A rising of the unrepresented classes against the monarchy 
never occurs throughout the whole of the English Middle Ages. 
The constitution of Parliament has accordingly, in contrast 
to the Norman period, led to an exaltation and an enhance- 
ment of the royal dignity in spite of all the flactuations and 
violence of this period. " There is," says Hallam, " nothing, 
absolutely nothing of a republican aspect. E verything appears 
to gi'ow out of the monarchy, and redounds to the advantaf 
and honour of the Xing. The voice of the petitioners is, evi 
when the Lower House ia in its most deliant humour, alwa; 
respectful ; the prerogative of the Crown ia always acknow-' 
ledged in brood and pompous expreasionB " (Hallam, iii. 153), 
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The people's conceptions of law were determined, as had 
ever been the case, bj the customary legal relations, with a 
strong influence of recent impressions. The popular ideas of 
the royal power {•) at the close of the Middle Ages could not 
therefore be simple ones. In the conceptions of those times 
State and society combine to form a threefold basis of royal 
power. 

An old historical basis still existed in the idea of the 
suzerain ownership of the King in the soil, as Dominus Anglia. 
The Kin g was in fact still the greatest landowner in the 
conntry, an be was in theory the sole landowner. With the 
gradual dissolution of the feudal law in favour of private 
property, this conception becomes less prominent ; it was 
shaken also by the change of dynasties. The recognition of 
this principle was, however, for the wealthy classes a necessity, 
because by legal construction it had become the source of all 
private rights in the soil. The English monarchy had thus 
attained a solid foundation of hereditability, such as the 
German empire could not claim. The doctrine of the jurists 
treats the succession to the throne according to the right of 
primogeniture in the same way as the succession to real 
property, from which also the expression ' ' title " was borrowed. 
Like the succession in real estate, it follows immediately, and 
is ipua jure attached to, the title of possession residing in the 
predecessor. After Edward I.'s accession no interregQura was 
legally recognized in a succession to the throne (Allen, " Pre- 
rogative," 47). 

The monarch represents, moreover, "the head of society," 
and as such is recognized by the forms and ceremonies of the 
court, which in the coronation festivities even reproduce the 
household of Ions bygone centuries. The old hereditary court 
offices of High Steward, Great Chamberlain, High Constable, 
and Earl Marshal still continue. Of the heads of the active 
court ofScials, viz, the King's Chamberlain and the Steward 
of the Household, the first has now become an active minister 
of State, and the second the managing head of the household. 
(•) Cf. in/ra, tho note nl ilie enJ of this chupter. 
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The splendour of the temporal as well as of the spiritual 
of the Court was enhanced by the constitution of Parlii 
ment. not as a mere idle show, but iu involuntary reeoguition 
of the neceseity of raising the monarchy above the rich am 
brilliant nobility of this period, and thus to hold up tht 
sovereign power in the public view above all the classes 
soeiety.C") 



iitB or Vi\e PlautngoneU, 
s nf all tiuiiB. suggOBl 
r<f nil oUcr social oriler 
of tliiiigB. 1'iiia is cspei^inlly tlie oiue 
with Ule mrimutiiin rvr. luniiy, id wbii'h 
tho old houiwiiolil r.f the lii-a^i of a 
GerniBn ckn u ngjiSn rerivoj, from 
the KKBt bnnnrBr; office! dnwn to tlie 
smalleBl services. The office nf Ihe 
hereditarj nin/or ifumiM, Lord High 
Steward, ns the Scat court official, died 
nut in companitLVrly carl; limi^ but 
was revived fur coroiiatiuii fevtivalB and 
for a BnU'taii pacra' court, pro hae vice. 
The lierediUry oillcc of Lord Oreut 
Chamberlain catititracs eveu to the 
present day bb an hercilitdry office, 
fulQUiiig Ihe cliitf hoFn.tirs on the day 
of ooRiiiatioTi. TUe ollice of the Lord 
High Cnniilable, « tb liiB seat in the 
curia miiitiiTU, and liia patninage of 
lower offici h at couit, \<\ the army, atid 
in courts of jHBlice, conliiines during 
the Plantogtiiut limeii. The office of 
Earl Mnrsliul, aft^r many eaclicatings 
to the Crown and rivgruiits, is at litni'S 
hwcdilary, at times held fur life, and 
theti again a rcvwaiJu hoTiour. It wns 
oiherwise with ihc iictive court offirials, 
who even in the pn-neiiiiis period formed 
a Booond cisiw mparale from the here- 
ditary offlcei. A li>i>^ Hut of this royal 
hoUBvhold under E.l»anl IV. is f^ven 
in the Liber nigur lirgit Aiujliti. printed 
with other di.cuiueaU by the Antl- 
qnarifui Bmiety (17W). The real 
admiailtralLve ivurt futictionsry is, as 
in our day, llie Steward of Iho House- 
bold. The reriiaiuing offi,*™ of the 
boiuebold (Mime of vhnm were also 
slate offii^ials) iire the bishop eonfeesor, 
the Chanrallnr of Knglaud, the Lord 
Chief Ju/-tio<- of the CoiumoQ Picas. Ihe 
King's ChamberLiin.baimcreU.koightsi, 
sccrelarie.--. rliaplaina, equtrries, keeper 
of the wardrobe, n^ nth men uahi rs, 
yeomen of the Cruwo, groumi uf the 



chamber, pa^e of the chamber, offloen 
of thii juwel-housu, the phyeiciaa, 
eurEe"™. apothecary, and barber of 
the Ein^. the lienohman. squires of 
the boiicehold. kiag-at-nnnij, heralds, 
Berjeantfl-at-Hrms, niitisliels, BttcndiiDt* 
and meHBCTijcrrs ; the dean of the 
chapel, chaplain* and clerks, yeomen 
and cbildMi of the ehupcl, olerk of the 
oloaet. niosier uf grammar, offloer of 
vestiary, clerk nf tfie Crown, clerk of 
the market, and clerk of the works. 
Besides these a secretarial staff uf 
clerks of the board uf gn-en cloth, 
clerks uf the control office and counting- 
house. Under dcpartmeula; The bake- 
house, the larder, the paHlry-kitchen, 
the cellar, the TintDer, the beer-cellar, 
the tankard-honiie and bowl-house, 
beer-bearers, the spiury, tho confeo- 
tiunory, the light department, the 
bullpr's d'-partment, the liceu de- 
partmeut. and the lautidry deput- 
menL How neoestiary such a cont- 
plicuted h'liigohold was according to the 
notions "f those days ia shown lu br 
the atialog'ius household of the royu 
fiiniily mill the magnutes. The Black 
Book tlx'^ the Oat of the Queen 
forty shillings a day, in addition 
twelve [;eni'e each for one hundred 
taiuers (e^Vi9 aunaally); for the 

to the thrnne thirty shillings, as 

as a suite of fl/ty (£1500): for a dnte" 
and suite of two hundred and forty 
(£4000;, fU,. As a claxsiacation ia 
almost all brauohes of tlie honaehnld. 
the divinion into iierieanU, gentletaok 
and yeoman Is revived, which was at the 
same time an expreasion of the aoeial 
ideas uf rank in those timea. A royal 
body-guard of twenty-four serieaatB-at- 
anuB had already been formed by 
Kichard I., whioh was emptoyed a» 
au active guard of honour for the 
Parliamt'nt, the Chanoellor, and Iha 
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The Crown, as hereditary posBesBor and source of all magis- 
terial power, forms in the legal and religious conceptions of 
the time the nucleus, compared with which all posseasory 
and social conditions appertaining to the monarchy ore only 
means to an end. As the conceptions become matured, new 
expressions for it come also into use. As the name "parlia- 
ment " appears with the new conceptions of social right, ao as 
its correlative the term ' ' royal prerogatives " occurs. At first 
it meant especially the financial rights of the King, arising 
from bis feudal suzerainty, all which should be as against the 
estates a noli me tanriere ; as in the HtatnUim de prerogativa 
Kajis, under Edward I, (formerly generally attributed to Edw. 
II,). In later times the judicial power appears afithe centre of 
the prerogative, which appertains to the King of his own right 
independently of the rnUng classes. But the more extended 
the tasks of the sovereign power become, the wider and more 
comprehensive becomes the notion of the prerogative, until 
it reaches the conceptions advanced by Coke and Blackstone, 
It is the same notion which the later German imperial law 
associated with the term " Kii»er(icke reservatreckte," yet with 
the material difference, that these reservatreckte of the English 
monarchy embrace an extensive and actual imperium, and 
that the English parliaments have not, like the German im- 
perial and prorincial representative assemblies, forced their 
way into an habitual exercise of the sovereign and adminis- 
trative power in nil those functions which, in a well-organized 
political system, can only be securely centred in a single hand. 
In England also, as is always the case, many conceptions of 
later days have erroneously been attributed to the Middle 

iS. The difference between the constitution at the close of 
the Middle Ages and the modern theories of constitutionalism 
lies principally in two points. 

1. The King has the commanding and disposing power in 
State affairs (the imperium, the ruling power) which, aa in the 
Carlovingian constitution, is the source and basis of the royal 
prerogative. The immediate emanation from it is the right 
of ordinance; for what the King can command in single 
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cases he can also ordain for similar ones. This right is now^ 
limited by parhamentary statutea, but not restricted to thai 
mere "execution of laws." From this follows the right 
appointing the organs of government. From all encroacb-' 
ments and excesses Fariiament always voluntarily returned^ 
to the royal right of appointing the officers of State. Only* 
a few offices, and those subordinate ones, are held by th«^ 
feudal mode of " tenure." It is, moreover, a maxim of commooj 
law that all magisterial offices are held revocably during tbi 
King's pleasure; with the exception that the tenure of 
judicial office for life had already become usual in practice*^ 
This ruling power comprises that which the later treatise of 
Blackstono describes as the "royal authority." that is, (1) 
the representation of the State towards foreign powers, 
decision as to war and peace and international treaties ; (2) 
the military command over every branch of the armed force ; 
(3) the liing as the fountain of justice, with the rights of 
appointment which flow therefrom ; (4) the King as supreme 
guardian of the peace; (5) the King as the source of offices of 
honour and privileges ; (6) the King as the arbiter of com- 
merce ; and (7) the now very restricted ecclesiastical supre- 
macy. But the difference between it and the conditions 
obtaining in the eighteenth century lies in this — that thw 
numerous ambiguous points of sovereign rights, which have 
not as yet been determined by the legislature, make these 
powers appear as real rights, which are in normal times left 
to the personal decision of the King, As yet no party govern- 
ment, in the meaning of the eighteenth century, exists. Tha 
Church is as yet perfectly separated fi'om the temporal Stats. 
As yet the real political government is united in the person 
of the King, his counsellors, and courts of justice. No parlia- 
mentary budget, no influence by the estates of a continual 
control of the incomings and outgoings of the State has yet 
been established. The Huancial centre ia as yet in the King's 
hereditary revenue. It is to the King, and not to the Parlia- 
ment, that the Treasurer presents a status of the revenai 
an annual budget (as is mentioned for the first time, 
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1421). Ab yet there was combined witli the prerogative of 
the Grown the idea of an extraordinary dictatorial power 
XesidJng iu the King, which in any State crisis coiild thmet 
fteide the seif-imposed harriers, laws, and judiciiil constitu- 
tion, and find a remedy by extraordinary measures, jurisdic- 
tion, and ordinances — an extraordinary power which was made 
frequent use of by the Tudors, and frequently abused by the 
Btuarts, and was only in later centuries further restricted 
and reduced to a minimum. 

2. The King, and not the Parliament, has the legislative 
power. Law is only an ordinance strengthened by the con- 
Bent of the estates, and which, not being oue-sldedly capable 
of alteration, without the consent of the estates, represents 
the highest controlling force of the absolute power. The 
notion of a " reto " of the King is a modem interpolation ; the 
£nghsh constitution knows neither the term nor the act. 
It is not the estates that have a legislative right with the 
reservation of a veto; but it is the King who gives the laws, 
subject to the co-operation of the estates : " Que h roy _i\et 
Its teis par lusent dez jieres et de Ui Commune, et nun fiiiit hz 
perea et la Cominune " (Year-book, 23 Edw. III.). The King 
ia accordingly not bound to summon Parliaments at stated 
times. The promises made on this point (4 and 36 Edw. IU.) 
remain intentionally ambiguous in their language, and are 
regarded as one-sided assurances without prejudice. The par- 
ticipation of the estates in the legislation is only understood 
in this sense, that the King shall not alone repeal what baH 
been resolved with the co-operation of the three estates. 
Their consent does not, however, in principle abolish the 
right of the King to command and ordain. The Middle Ages 
regard the permanent statutes originally as agrecmeats with 
certain and definite estates (ataliilimenta) ; the higher idea of a 
law as being a supreme rule imposed by the majesty of the 
State upon all clasEes of the people hEis been only gradually 
inherited by the State from the Church. 

As the Anglo-Saxon monarchy was built up upon the 
principles of the Carlovingion empire, so now in the con- 
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BtitutioQ that has been completed, the national leading, 
ideas of State and Eight enter into an organic fusion with J 
society, in the old tripartite division (Gnetst, BechtsstaatrJ 
chap, ii.) : — 

The governing power and the right of ordinance as basis ; 

The judicial system as barrier; 

The Law as the highest controlling force of the State j 
will. 

Shifting and but slowly established by experience are the 
boundaries between legislation, the ordaining power, and the 
executive power in detail. The last named is kigally restricted 
by the obligation of the royal servants to execute the royal 
laws, and by the legal duty of the monarchy to administer 
justice; but to draw a strict mathematical line between the 
legislative and executive power was proved by practice to be 
impossible. The English Parliaments have only become 
effective legislating bodies by their continual porticipatii 
government and by the habitual activity of their members in 
county and municipal administration. The right of the estates 
to concur in decreeing the laws led to a constant interference 
as to their application, this, in small as in great matters, 
being the custom of Germanic peoples. The right of Parlia- 
ment to grant taxes proved itself perfectly sufficient to lend 
to this interference both support and effect ; indeed, it appears 
more than sufficient for the purpose. The Parliaments of 
the fifteenth century, hke the German Landstiinde, claim a 
voice and intervene occasionally in all matters, in war as well 
as peace, in diplomatic negotiations, in ecclesiastical affairs, 
in the internal administration of the royal household, in the 
appointment of the officials, in the administration of justice; 
no interest is too small for them and none too great, no 
attribute of the Crown is escluded. This encroachment, 
which was at times excessive, is, however, easy to explain, if 
the original state of the Norman administrative law be borne- 
in mind. That system of absolutism uould only be reduced 
to fixed administrative maxims by thousands of national 
grievances ; and by means of continual complaints a fixed 
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adtniniBtration was tbus gradually produced by hundreds 
of lawB and administrative ordinaaceB, in the course of many 
generations. Where such an end haa been attained, as regu- 
larly and uniformly as the ehh follows the flow, a reaction 
ooours — an ever-popular reaction and willing renunciation 
of acquired and apparently important rights. This thoughtful 
moderation is not merely the outcome of a providential pecu- 
liarity on the part of the English nation, but of a different 
political school of experience, throagh which the German 
Beichstande and Landatande were never so happy as to pass. 
These Parliaments had from the first sufKciently experienced 
the pernicious effects of a party government with a ruling 
apparatus centralized after the Norman fashion. These 
wealthy classes learnt, by daily exercising the magisterial 
functions of self-government, the necessity of a permanent 
organization of the administration. These Parliaments, in 
theii constant connection with the central government, early 
experienced that a right of ordinance was indispensable for the 
sovereign power, and that an exhaustive circumscription of 
the sovereign power by statute was as preposterous as it was 
impossible. Upon the same basis the gradual definition of 
|ithe parliamentary privileges by precedents arose. Moreover, 
■^e ever -recurring colHsious between the legislative assemblies 
Bnd executive organs are at once the weak, as they are the 
Katrong, side of all our national constitutions. A strongly 
F defined individual sense of right shows itself in these col- 
' lisions, and it is to them principally that England owes the 
progresBive improvement in its administration. In this 
department, however, all government by Parliaments is ex- 
perimental. The evil consequences that had arisen from the 
excesses of the principle of election and party rule led by 
eiperience to the adoption of the fundamental maxim, that 
judicial and magisterial posts may not be filled by election, 
but only by appointment. 

Certainly these conditions were as difficult as in any modern 
eonsUtutional system. Even in those times an older ruling 
(prelates and barons) coufi'onted the young electoral 
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assemblieB of tas-pajera. The aspirations of the u 
a share in the State could no more be repudiated than t 
rights of the other; for the State requiriid the money, i 
military, judicial, and police semce of the one quite as cieaJ 
as it did the military power and busineea experience of thd 
other. Beyond doubt the Commons of the fourteenth centurj^l 
were originally as inexperienced in the real needs of a great 
State as the newly enfranchised voters of the nineteenth 
century. It became almost proverbial, that the sagacity of 
the commoners in discovering the grievances of the country 
bore no proportion to the unpracticalnesB which they fre- 
quently displayed in redressing them. Beyond doubt theii._ 
immediate wishes, conceptions, and proposals were oft^ 
incompatible with the working of the State and with 
claims of the prelates and geiyneurs. And yet the propej 
goyemment of the country resided in a monarchy advised I 
its continual council. In spite of all encroachments of t 
Upper House, and sometimes also of the Commons, nndeif' 
every capable and under every conscientious King, the recon- 
ciliation of what was apparently incompatible was brought to 
pass iu a haiTQonious alliance of rights and duties, out (^n 
which, despite all storms, parliamentary liberty emergi 
triumphant and the nation mighty. Parliament has alwayj 
finally yielded to "political necessities," grautmg what wag" 
demanded by King and council. In spite of all passion and 
violence of factions, a spirit of patriotism and a sense of 
justice pervades this epoch until the crowning catastrophe 
of the Wars of the lioses — a spirit which is founded upon the 
uniform habituation of the wealthy classes to the personal 
exercise of their political duties. There are here the living 
elements of an internal harmony, in which property, political 
duty, and pohtioal right are balanced, ixi which the independent 
will of a free people imposes upon itself self-created laws, 
the period of Edward I. and Edward III, and in the middj 
period of the house of Lancaster this harmony is manifest^ 
in a powerful development of the external and internal e 
of the State, which causes it to be the most glorious ] 
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English military history. There was only needed the restora- 
tion of a certain and incontestable suceeasion to the crown, to 
put this political sjetem into such a position that it could 
perform new and important tasks. 






Not* to Chatteb XSIX.— BTiir 
_ _ i[ raniqittaiid of ti)e rapal 
maSact are now materinlly diStitoul 
nom Ihoae of the limu when (in IQ 
Johu) the EuKlish burons ruaa with 
weapons iu theit haaiia lo Tcmoa- 
aLmte a^uiugt tlie trmtmcat of the 
country as it geoenil farm of tlie Crown, 
and when in 48 Henry IIL thej hnd 



Lex " (Gnuiton. iii. c. 9). In abnat 
twelve paauigeB Draotoo erer recrira to 
the ilomiuimi of thu law and thu King'i 
duties: "ad Hoc creaiue eat, ai jiaticlam 
faeiaL," ele, Thygo coiuwptionB oro 
primarily rootod in tlie oonoFption of » 
rEGi probity ia feudal duty, aa ootiaisting 
of proteotioQ an the one Bide and fealty 
"" the other. Bat they a — '*" 



conquered a king in open battle. The deeply rooted in thu Germanie populi 



impieAaiona of these eventa 
pressed by Brocton (ii 16, sen. 3) us 
IbltowB ■.—"Eos aiUem tu^tel tuperii/nrm, 
Deum fetliod. lUtn tuginii, per qnian 
/tetiu all riz. Hem euriam tuam, 
videtiMt eamilei, baroaa, qui eomitet 
dieunbo' qiuui toeii rtgii, el qui habet 
aoeium, hiAel magitlrum, el viro i^ rex 
fuerit tiH» /rmno, id ett tine lege, debenl 
ei A'jenUM ponere." 

This onvalier manner of expreuion 

nwy fiiithfully enough express the oou- 

''"mof the kuightbood. The monk- 

' " e popular Tiew of the ' ' 



shown m a thoughtful politioal 
_ . 1, "The Vision of Pieri Plowman," 
'bicll, to estuuatiu^ the ttvents, uotuee 
to tho coneluBJon that if thL> Klog 
uIIdws bimself to bo led astiiLy and 
sanations all manner of barm, or out of 
wilfulacBB sets his power abore tlie 
law. the magnales have a right to save 
the land from sucU errors. The King 
should consult his oummuuity. to whom 
their own Iuwb are oortaiuly well 
. gubjeola aro wont to be hotter 
irmed in the oommon law tbau 
But ul tlje saiue time it is still 



^Bfaformed 
^^Ewwai; 



aiy that the KioR sliould choose 

rvants, without buiug bounil to 

Certain men (Lappcuberg-Pauli, iii. 

tie). The oouDopiion of u duty of the 

Orasm to odministor jnstim and an 

Btersion in b puri'ly penooal rule 

^WB itself clearly again and again, 

I "Ijm autnn Bux non dtbel nuc sub 

HUOMnM Mil tab Deo et sub Lege, quia 

' X Java Begem ; allnbuat igilur Bex 

_ffi qwjd Lex attribaat ei, indelicet 

miiutli'mnn cl jioteetiitem ; mm eit 

Mtm Acx ttbi dominaltir nrfunfas H iioa 



idea of the duty of the mneisti 
administer jiutioe. Aa Htubbs justly 
lemarks touching tho frequently ona- 
eided pramineuce giren to Fealty i 
" Fealty is the Ixind that ties any aina 
to another to whom he undcctalEes lo 
be fdilhliil; . . . hooiage is the form 
that biuds the vassal lo the lo^l; . , . 
alitiglanoii is tlie duty nhioh each man 
of the nation owes to Ibo bend of the 
uatiuQ. . . . But although thua dis- 
tiiiot in origin, the three obligations had 
ooioe in tho Middle Ages to have, us 
regards the King, one etfoot " «.Stubbs, 
iiL GU). 

Upon this broadeal basis the joris- 
prudenee of Uiis time laid dowu the 
sercrest penalties of high treason for 
violation of the allogbtioo lo tike Kiug, 
whiolt were modified in tlieir exagge- 
rated severity and extent from time to 
time by parliamentary legislation. By 
tlie dynastic struegtes men were also 
oompclled to uphold a King ije/aefo aa 
entitled to allegiuuoe, whereby tliu 
recognition of the monarchy as n poli- 
tioal institution is uecessanly iicknow- 
leilgod. In hormoDy with this oousli- 
tutionul olxtdieuoe of the subjcels to 
their legally acknowledged Kiog, is 
the duty of tho King to observe the 
luWB which be has himself impowd, 
whieh wmt after Edward II. incotpo- 
nled into the ociroustion oiith, Purlia- 
meutary legislatioa now frames fixed 
rules for the eleroise of the toyal pro- 
togiitive, which beoome a piirtidii of the 
common law, nud whiob tlie King can 
no longer repeal or alter ikt his ifWii in- 
stance, Thoobservanco of these Umnds 
is euforoed by tbo resjiondbility oi the 




Tojai EerTRnta. PftiliameDtarj praolioe 
has maturoi) all fomii-r poBtnlaCeB to 
this one dtliniEe notion, tix, tliat the 
parliajnBNtary gOYemnient iK,BGCurdjng 
to ila [imper nuiare, a poliliciil goreni- 
ment BConrdiDC lo law. Even Bracton 
oppnaea tlie Boniui maxim of iibao- 
lutiam: " Quixi priaeipi plaect, legit 
habrt vigortm" by the Biiglisli "Itgii 
habet vigorem qiiicquid ij< roniilio et 
WBMfwU magnalHia el rei jnliUeM atm- 
muni ipontione, aaelorilaU reyi#, jmU 
futrH dtjiailam." A chief jiiatioe uf 
the KtDg'a Bfiioh uadet Henry Vl. 
(nfterwanla lutirc to the licir to tlio 
iljtnne of the liniuu of LuncMttter in 
baninbiuent) expreaecs the tsiiie funclM- 
meDtHl idi-a by contTHSting s jtoUlical 
gatenimenl according to law) with a 
regal gorernmviU (nocording to pergonal 
will). F>jrt«sciie'0 trautiae, *' De Uudi- 
bna Legum Anelin," e. 0, eiprc^aea 
tliia for Ihi* edi&cstiou of a future King 
in a strong couiltmnalion of uibitrary 
goTeniiiiciit. It ia true, the admiuistra- 
tiOD of justice found ttDelf in no small 
embaiTuaami-nt, owing to the citcum- 
atancG timt the oldur rnyal ordinances 
before Edvanl II 1. were yet to haru the 
anthoritf uf It>e »Uiluta, the laws paaaed 
with the acoorii of Patliamenl. Brae- 
Ion hel|<s himaelf by the oonfuiiod 
inteipretatioQ that the law of the InnJ 
oouid nut, indeed, be alteral without 
the ciDseut of the eHtnt«a, but Uut an 
iui]('Dd;ition of the vtatutel w<>8 ud- 
miaiihle by ordiiiaiioo without Patlia- 
meiit. " Ceget Aagiia, cum /uerinl 
apprabatM: comtnm ulsnttum el Hicru- 
menUi ngum fxmfirmatai, imiiari non 

.-■---- J- fifUfdJg g| f^^ 



rum omafum, guomm emitUio «( 

\ /ueruut promalcialx ! In metint 
inverti ptmniBi eliam rine iUantin 
i" (I. 0, 2). In the oDUrae of 
the dynastic struzglt-a the idea of the 
aovertigDty of the people at times 
emerges, that idea which altribales the 
Ian to the geueial will of thu people. 
This isevi-n round iu Fotteeoui;, "Ue 
lAudiboa," c. 1!<. " Brx haac potatataii 
habet a pojnilo ffflaxam," whence even 
in thoae tiwi-B the trronenm deduction 
was Boiiietiuica made that the KiDg hus 
uo furtluir poweni than thoac which 
have been Ki*cn him by the law ; 
wlienee, liirther, tho denial of an inde- 
pendent right of ordaining in tlie pn>- 
vincs of the admiuiBtralion would 
nece«Barily follow. ParliameiitBry prtu'- 
tloe onnviiiced itwlf of the iieceasity of 
binding onlinanoes, and understood n 
royal governiaeiit Hcoording to law quite 
rightly, as being a government withiti 
the limits of iha law, which the Kin^ 
canout of hia own iiiitinlito rcpeft) or 
alter witliout tbo couarnt of Parliunii-nt. 
Wiiat ought luHsl of all to ba aouvht 
for in the Middle Ages are reliiAilp 
BlNt«]ueDta as to the remote past 
Under Kilward IV. the judg'-a deciarcd 
witli one aociord " tbut all the royal 
GuurtB of law exist frum befine the 
memory o' man, so that no one can 
tnoir which is tlie oldest." By this 
scale we must intelligently measure the 
ftinealugical tn'os which have been 
fabl-^ tfir Iho Up|iei iiouae and the 
Lower Hi'uae, fuiicy ideas of Saxon 
laws sud the wii^ inatitutiooa uf the 



( 125 ) 



FOUETH PEEIOD. 

THE AGE OF THE TUD0B8 AND OF 

THE BEFORMATION. 

CHAPTER XXX. 

^te Iflestoratfon of Constftutional CSobemment 

Hknrt Vn., 1485-1509. Mart, 1555-1558. 

Henry Vlfl., i:.00-1547. Euzabbth, 1558-1603. 

Edward VI., 1547-1553. 

The retrogression of the English constitution in the last 
half century of the Middle Ages, that apparent relapse into 
the stormy condition of the thirteenth century, is primarily 
attributable to a coincidence of personal circumstances. 
The legal relationships of the clergy and the nobility cer- 
tainly still contained considerable difficulty and want of 
harmony (Chapter xxviii.), but it was only in consequence 
of the weakness of mind of Henry VI. that this degenerated 
into a dynastic aristocratic civil war. The political suicide of 
the Barons in this wild conflict, and the exhaustion which 
followed the war, could not but tend to strengthen the monarchy 
as an institution. The knighthood and the cities were in a 
great measure drawn into these struggles, — much against 
their will, for, from their social position, they were more bent 
upon the peaceful development of their insular political system 
in both county and parliamentary organization ; and even the 
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increasing yearning of tbe lower orders after independence 
was more inclined towards a royal government than an 
organized rule of nobles. A newly consolidated monarchy, 
which sagaciously approached this social tone of the timi 
could rest assured of a strong support from the mass of 
people. 

The Tudor dynasty and Henry VII. from the first grasped 
the situation clearly. In the last generation the military 
ascendancy of the great lords was seen to be the chief danger 
the monarchy had to fear, NaturaUy the newly eonsolidal 
dynasty addressed itself first of all to the most urgent task- 
the abolition of the military liveries of the magnates. AVIw 
the great struggle of tbe nobles had fought itself out, the 
numbers, wealth, and energy of the old families had of them- 
selves disappeared. Though many heirs bearing old names 
were reinstated in their titles and honours, yet they did not 
regain their old possessions intact, nor their old position in 
respect of ai'med retinues, nor yet their old princely standing 
in the country. To keep the great barons in subjection is the 
principal scheme of Huury tbe Seventh's policy, in pursuit of 
which he, like his contemporary, Louis XL, appears some- 
times even to have forgotten that a King is boimd by bonourahle 
obligations. He kept a firm hold over his nobles, says Lord 
Bacon, and preferred ecclesiastics and jurists, who, although 
they leant toward the interest of the people, were more sub- 
missive to him. The equivocal financial artifices of his 
Treasury supplied him so well, that in the last seven years 
his reign he only needed to summon a Parliament on 
occasion. 

In a more royal manner did his successor, Henry VTII., 
pursue the same poUey. By the publication of State papers, 
new light has been thrown upon Henry Vlll.'s merits with 
regard to the internal administration of the country, so that 
the most modem historians are inclined to estimate them too 
highly rather than too low. So much is correct, that tbe pol 
tieal administration displays now for the first time a 
matic cure for the labouring classes. Anticipating what 
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in later times been called enlightened despotism, we find a 
regulation of wages and provisions; prohibitions of the de- 
population of the land by leases of enormous tracts and 
conversion of arable into pasture land ; prohibitions even of 
inventions for displacing manual labour; real provision for 
education, industry, and care of the poor, even for popular 
amusements; friendly regard for guilds, workmen's unions, 
and trading companies, and other measures, all framed as 
well as the time understood. Henry's merit in choosing out 
able officials is undeniable, as is the acuteness vnth which he 
understood how to place the right man in the right place. 
And these endeavours awoke not only a grateful response 
in the hearts of the poorer classes, but also an unfeigned 
recognition by intelligent contemporaries. The success of 
this administration, in internal peace and prosperity in town 
and country, is undisputed. 

In the discharge of such tasks the secular administration 
remains unchanged. The only armed force of the country 
is now the militia, under officers and the landed gentry. The 
old feudal array has disappeared, and is replaced by land- 
taxes and fees on change of possession. In the judicial and 
police administration the office of justice of the peace becomes 
more influential by reason of the augmentation of the quantity 
and of the importance of its business. Beginning from below, 
the parishes, now that the legislature imposes upon them 
the economic humanitarian duties of the Church, form them- 
selves into independent local bodies. It was not until the 
sixteenth century that the district and local systems became 
compact, independent units. As in this substructure of the 
constitution the principles of the period of the growth of the 
estates continue, their fusion together into a Parliament con- 
tinues also. The formation of the Upper House follows 
the legal principles already existing, as does that of the Lower 
House. The English fundamental idea of the exercise of the 
royal sovereign rights by the wealthy classes, and the legis- 
lation resulting therefrom with their advice and their consent, 
is consistently continued. 




Whilst in this manner the secular side of the State displayed 
a continuation of the existing conditions, about the middle of 
Henry the Eighth's reign a new task presented itself to the 
dynasty, the solution of which became its historical missii 
The eBtratigement of the Church from its moral vocation 
by this time reached a culminating point, which demand* 
BolutioD. At first Henry VHI. undertook to settle the dispute 
between the ecclesiasticul and temporal State from personal 
motives, and achieved his object in an euergetic though 
ruthless and violent manner. The exelnsivenesa of national 
life and national will in England had come more and more 
into antagonism with the Roman Church, with its unpopulu, 
privilege of jurisdiction and its foreign head. If the Churi 
was to become a national Church, as the populi 
demanded, then must the head of the State take the pk< 
of the foreign bishop. But in his position as the ruling 
head of the Church, the King became again ahsoluta lord in 
that half of the State which had been hitherto organized as 
a Church. The ecclesiastical powers pass, in the first place, 
to the King as a goin-eruement personnel, and become con- 
solidated into a spiritual council of the State. The episcopal 
office becomes now subordinate to the King in council, in 
the form of an administrative bureaucracy, durante bene 
placito. With the episcopal office the parochial clergy be- 
comes subordinate to the new administrative organization. 
With the alteration in their possessions and in their official 
position the clergy loses the character of a separate estate, 
and becomes welded into the system of the royal political 
administration. The old powers of the ecclesiastical rigime, 
the old authority of the " holy Church," the customary relation 
of allegiance of the laity to the Church, form a chain of new 
powers of the Crown. The relations between Church and State 
from that time to the close of the period stand in the fore- 
ground, and are of such all-engrossing interest, that it appears 
appropriate to review : first, the permanent elements in the 
history of the period, viz. the development of the county- 
system, and the constitution of Parhameut (Chapters xzxL, 
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xxxii.)» and then the Reformation, the new organization of the 
State Church, and its effects upon the fundamental character 
of the royal government (Chapters xxxiii.-xxxv.). (a) 



(a) Of the sources and literature 
of this period we may point out the 
foUowing : — 

1. The records of statutes, which are, 
after 4 Henry VII., exclusively in 
the English language. The separate 
Statute Rolls end with 9 Henry VII., 
and are merged in the Rottdi Parlia- 
meTiiorum. The complete legislation 
of the period is contained in the 
official collection of laws (Statutes of 
the Realm, 1810, neq.), vol. ii. pp. 499- 
694 ; vols. iii. and iv. 

2. The parliamentary proceedings 
after 12 Henry VII. exist in the Botuli 
PaHiamemiorum as original documents 
in the Parliament Office. With 1 Henry 
YIII. the official *« Journals of the 
House of Lords " begin, printed with 
a genera] index, and a special calendar 
from 1 Henry VIII. to 30th August, 
1642. The ** Journals of the House 
of Commons" begin with 1 Edward VI. 
(1548). 

3. Other State papers of immense 
extent exist in the Record Office, and 
are published in numerous series. The 
proceedings of the council of the realm 
(Sir H. Nicolas, "Proceedings," etc.) 
extend down to 33 Henry VIII. The 
State papers of the time of Henry 
YIII. are in print, vols. i.-xi. (1830- 



1852). ** State papers" (1571-1596), 
by Murdin, 1750, fol. "A Calendar 
of the State Papers, 1547-1580," by 
B. Lemon, 1857, with continuation. 

4. "The History of the English 
Law," by Reeves, 18 •5, embraces, in 
vols. iv. and v. the period i»f the Tudors. 
Sir Edward CJoke'd " Institutes," Part 
II., form a chief authority for public 
law. 

5. For the general political history : 
Hallam, ** Constitutional History/' vol. 
i. ; Lingard, " History of England " 
(from the Catholic point of view). 
With extensive studies of tlio sources : 
Fronde, '* History of England since the 
Fall of Wolsey," etc., 1858, sea., vols. 
i.-xii. (a spirited apoloary for the Tudors, 
especially Henry VIII.). Pauli-Lap- 
penberg, "Geschichte von England," 
vol. V. (down to Henry VIII.). Hnnke, 
** Englisrhe Geschichte." especially in 
the sixteenth und seventeenth cent uries, 
vol. 1. (1859). For limited purposes : 
Fr. Bacon, ** Historia Rcgni Hoiurici 
VII." Amst.. 10(52. Lord Herbert, 
" Life and Reign of Henry VII," 1649 
(official). Camden, *^ Ann ales Britt 
regn. Elizabeth.' Th. Snjith, the 
*' Commonwealth of Kn^land," Lon- 
don, 1589 (for the political situation in 
Elizabeth's day). 
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CHAPTER XXXI. 

Gr|)£ BttjEloimunt of jIje (Eounls GTonsttiution. 

The fiindamental institutions, upon which the vital cnergj- 
of the parliamentary constitution is built up, were developed 
nnd extended by the Tudors in a manner that of itself affords 
us BuflScient proof that these monarchs sincerely desired the 
maintenance of the constitution. The combination of the 
sovereign rights with the local system continues in every 
direction, and, striking its roots deeper down, draws the smaller 
households into the activity of self-government. 

I. The mililia SSSUm gains in importance by the fact that it 
forms the sole legal force of the country. The old feudal 
arrays are now iu practice abolished ; the aim of the Tudors is 
unswervingly directed towards abolishing the retinne and 
eondottiere system of the higher nobihty. A return to con- 
ditions similar to those under the bouse of Lancaster has 
become impossible, owing to the fact that a great foreign wai- 
baa been avoided, and the nobles have gradually become unac- 
customed to regular campaigning. (1) The whole care of the 
Tudors was, on the other hand, concentrated upon the coi 

(1) Compared icithtlio niilitioi srBti?m 
nf tljJB time the rrmaiDa nf ibe fouilal 
militiu are ontj ^p^^LdiD pbennmeDD, 
Id like manoer the mal«nal dies out 
with which tlie bnttlca of Uio Goteti 
were fought. The MarehcH on the 
bordura of TValcs and Scotland, bs 
inilitnry goTfrmncniB with a fcudol 
impcct, wtro ubcilishcd under Henry 
YUl. Ab b Datural consequence of 






the sitnotion, the provinpiftl nobJUt; ^ 
the borders relaiDcd a mililarychuwelw 
down to tlie time nf the union with 
Scotland. Thu habitual cuerciM of 
amiB noB fonpuutively gcncml among 
Ilio pnpulatioii, in cuDBequeoue <$ 
vlii<'b. in Ibe county of Vork alimu 
the men capuUlo of boaring &rm« wwa 
estimated at 40,000. 
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Inilitia, which in the Scotch warB, and yet more frequently 
on the Continent, liail proved itself efficient. For cases of 
neetl, the custom was revived of compelling the counties to 
fnrnish a definite number of men. The legislature assisted 
in this matter by certain provisions touching the military 
service of the royal vassals and officers (19 Henry VII. c. 1, 
and special statutes), and touching the military subordination 
of the men to the captains set over them. Under Henry VIII. 
for the first time extraordinary commissioners were appointed 
for this purpose, who, as lieutenants of the King (in later 
timea lord lieutenants), furnish the required number by 
forcible recruiting. In the times of the Catholic troubles in 
3 Edward VI., such lieutenants are mentioned for the pm-- 
pose of " bringing the counties into military order." These 
powers were legally recognized by Ktat. 4 and 5 Philip and 
Mary e. 3, whicli presupposes tho existence of such royal 
lieutenants. At the same time, hy a new militia statute 
<4 and 5 Philip and Mary c. 2), the liabihty to bear arms was 
^aduated afresh, and a suitable change made in the military 
system. The militia statute distinguishes a)l secular persons 
with/cec landed estates according to the scale of £1000, 1000 
naarks, £400, £200, £100; lOO marks, £40, £20, £10, £5: 
and next, persons in jiossession of personal estate of 1000 
-marks, £400, £200, £100, £40, £20, and £10. According to 
this scale the liability to an equipment of a greater or lesser 
number of persons was determined. Other persons of yearly 
incomes, either from cop^'bold or entailed estates of the clear 
annual value of £30 or more, are to be burdened according to 
the scale of personal property ; all other inhabitants who aro 
not specially contained in the former scale, are to keep at 
,e public expense such equipments and arras as the royal 
immissioners shall determine. The justices of the peace 
lave to superintend the procuring of horses and accoutre- 
ments. At times when the armed force is assembled, offences 
in service shall be summarily punished hy the commanding 
authorities. In a state of actual war, according to 7 Henry 
JVII. c. 1, 3 Henry VIII. c. 5, 2 and 3 Edward VI. c. 2, sec. 




6, 5 Elizabeth c. 5, deeertioa is puoiabed as felony. Even 
■when in later times James I. repealed this chief statute, the 
Mmterin;i Statute still remained in force ; only the definite 
gi-adatiou3 of the liability to mihtary service were abolished, 
but the administrative powers for recruiting the soldiery, and 
the penal laws affecting desertion, were retained. (1") 

II. StfjE iul^'ti'il SDStem is in this, as in the following, cen- 
tury the most stable part of tho political system, the only 
progressive element being in the office of justice of the 
peace. Apart from this the system is unchanged, based upon 
judge and jury, and upon a systematic eo-operation of royal 
officers and committees o£ the tovimships in the civil and 
criminal assizes, and in the quarter sessions of the justices 
of the peace. The lists of jurors are, in the old fashion, 
formed of the usual class of persons, the necessary members 
for each county assize being furnished by the sheriff, and in 
the municipal quarter-sessions by the secretary to the court. 
The qualification for service on a jury was raised by !J7 "" 
Elizabeth c. 6, in order to correspond with the change in tlojH 

1 appoittlod by ' 



(1*) The oommiaeiona of oiruy of 
thii petiitd aro unl quite in h innony 
with the earlior poiliumuntBi}' atatutca, 
whioh cnnflne tlie Gm|jloyroeiit nf the 
militia tn foreign van. But the Par- 
li&moDte foun I it to be to their general 
iaturvat tn allow the governiDODt a. 
wider Bcupe for iiction, bo rb 10 avoid a. 
recnrrenco to the old ftiulal Kcrrico. 
Horuover, tlie Tudiira folt no need for 
introducing Bland. ng nrmiee. ciilher f'. 
tbo nutionul defence. 



.."eiKii powers. Some Bcruples 
I laleT timea aroused under 
Elisabeth by the appllc itinn ' f martial 
law to Civil penou-. EliKubetli pro- 
claimed iiiaitiul law for the tint time 
after the reli«llii>u ii the North, in the 
year 1.170. but on tho repreoenlatiinB 
of I er (lounell dp^ialei] frum tlie appli- 
cation ol' it, evidently out nf ri-KHnl to 
Ha;;n . Charta. Yet. i» I5SS, when nn 
invsiiion of the Spaniarila wai immi- 
ornt, B I D dinnnM «a..> i^mn-d. which 

Crovidcil that tlir d'cululori nf lupal 
ulla and reroluti ■nuy paniplilt<t« 
(■hoiild bu p II J (shed by Ihu luililiiry 
cfnaiuundur. In tue jear 151)3 a pro- 



vogl-morBlml w 

eummiwinn to seize, on the intonnatioii 
of the juaticoa of the peace, ■• noto- 
riously rcbcllioue and incorriipblr' 
offendera," and to have tbem hanged 
presence of the magietratei. 

, lo^ei 
prooeodiiigB. 

Tiio new mililnry code of 4 and 5 
ciiiher for Philip and Murr, hoa, ae before, for tta 
tilonding ehief aabjuct the duly of equipment. 



wliioli muKoa Mrioua demiLnUii uuin 
wealthier clasara. upon tiie lanJownera 
of iClOOO; Bii horaea with WHapon* 
for the brary Bnoed. ten hora. a with 
weapons for the lixht cavalry, furtr 
lij^liler Buila of Qrm.iiir, tui^ thin- 
plated suits of aruionr, Ihiiiy Jong bowi, 
tlilfty lielniutB. tWMity balbanls, twea^ 
Hrqu.biiaei, twenty lijtht helnioti, and 
Bo furtli downwai-da. " Lf'nrt boiuinai " 
ar« no longer apuken of, but oopybold 
and every kind of pi'tKin.d income is 
rendered liable. Cap. 3 eonbiias u\m 
the |ienal rules direclvd aguinal auoh 
as avuid the master. 
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aaliie of money, from forty shilliags freehold to £4, and the 
ttting of a knight's fee was at this time reckoned at £40 
Linstead of £20 rent. The fact which has to be decided hy 
"the jiiry. is in practice reduced to a regular trial by m^ana of 
witneaaes, in which tlie jurors return a general verdict upon 
the evidence brought before tbem. By 1 Edward VI. c. 1 
the admiasioQ of witucKaea for the defence in the proceedings 
in evidence before the jury is legalized. The continuous co- 
operation of judicial officials and committees of the townships, 
in which knighta, citizens, and peasants meet together each 
r^ear, still forma the actual nucleus of the municipal consti- 
Ttution. In certain caaca the jury shows itself partial out of 
■Bbeer fear, or is empanelled in a partial manner by officious 
• Blieriffs. But it is so closely interwoven with the legal con- 
Koeptions of the times, that Henry VIII. constitutes the com- 
miesions of his Royal High Court with a jury, and extends 
ihe jury system also to the Court of Admiralty. Existing 
ibuaes led to the stat. 3 Henry VII. c. 1, introducing a aum- 
'tnaiy penal procedure before the justices of the peace, on 
account of " concealmenta of inquests," against juries who 
fail in their duty ; but thia procedure was found impracticable. 
^More serious was the later penal jurisdiction of the Star 
Ihamber, which sometimes visited the juries with rebukes, 
ad with pecuniary fines, or even threatened them with 
mprisonment. Nevertheless, there waa as yet nothing like a 
towerful tendency militating against the independence of the 
Jury. {2} 

In addition to this current administration of justice by 

■ (2) The factiouB spirit of tLo ngc 
BWl certniulf, at tlic beginning uf tUis 
period, affected the jur^. Not only t lie 
Btatatu, but the liislonana alBo confiim 
(he fact tbat tho rcaults of the Wun of 
the Ruaea bad n&boled juries, and were 
iMtljr tlie occBsian of the LuBtitution 
( the 8tM Oliaiuber, "Binco the pood 
fAet nnd peace of the renlm were im- 
iritlDd by lllogol institiitiiiii. comip- 
Cin, diihoneat liehaTionr of the shi'riffB 
' ■' " y-liets, 



' Tlie Star 



Chamber had, mnreover, in llio em of 
UiB Tudora, not as jtt ilisturbed tbo 
course of the ordlnar; adiuioistratlon 
uf jiwlioe. For flingle utteuipts la in- 
tervene againat the verdicts of Juries by 
pcnul s(nit«nc<n. Bce Hallani, "Coimtlt. 
Hiitorj,"' i, c. 1 ; BB to a oertiin depend- 
ence of the jury under EJitubeth, 
aee cbap. v. of the unie. Aa n rulo 
the Star Chamber wm cmitcnted with 
an apology. Only the caau of the ne- 
guittal (!f !(Jicb(itasT1irnckniorton under 
Hary made much noise nniong tbo l-ou- 
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judge and jury, tbe sheriff's county court still continues; 
2 iiiid 3 Edward VI. c. 25 the regular holding of this anxA 
va tach month was enjoined. The idea of the institution i 
Iiowever, rather to procure a periodical discharge of 
current business of the county, beside which the remains of '\ 
civil jurisdiction iii petty affairn are gradually decaying. 
an assembly of suitors, the county court appears for ttq 
Kame reason almost of nominal importance, and politicalK 
important only by reason of the business of county olej 
tions.CQ") 

The local court leet still lingers on in some places witlil 
portion of its old functions. Just as decayed, and, as a rule,' 
only active in uon-judicial business, are the old manorial 
com-ts. The civil jurisdiction which had been granted to 
certain cities appears at this time to have remained side by 
Bidf with the assizes in full practical worlung. 

III. ^Ije tountj) polite SJiSttm shows an extension of I 
office of justice of the peace in a thi-eefold dii'oction. (3) 



tempomries. TliejuroiH were thrown 
into prisou after their verdict. Four (if 
the Dumber who confosBOi) their ^nilt 
vers Bet at libtrty ; but tlia rest, who 
umleavoured lo juBtify their conduct, 
vore coDdemued b; the couucil (o flues 
of one thousand to throe thousand 
nmrk*, which were, however, in the md 
pnrtly remitted. The daop-roua Btiitute, 
11 Henry VII, o. 3, wliicli gave the 
jniticea of tlie pence n aummnry penal 
Jurisdiction by virtue of pmiil statutes, 
was thoontcome of financial influences; 
but after the iimovnUou had made itself 
thoroughly unpopular, on Henry VIU.'h 
oceeesioa Ilio leading; officcre, EmpBon 
and Dudley, were encrifieed, and the 
whole instjtutioa was repeuloJ by 1 
Henry VIII P. 6. 

(2°) Id ucoordauce with the statute 
11 Edward III. c. 7, the ahiTitfi wt^rc 
ntmnally prenented to the King by thu 
Lord ChanouUor, the Treasurer, and 
the judges (State Papers, i.lH). The 
Under-Secretary in the Berne mbmnccr'a 
office had for this purpoee to keep a liat 
of the pcrEoni who were nnmeil by the 
lii^h olHciula nit i|UBlif!ecl (TbonwH. 
''Materials," VI). The sherilTs itill 



annually present their accounts ii. 

Tr™»ury, a« enjoined by 35 Henty^ 

(3)' i 
detailed dcacriptioi 
dea Self-UoverDo: 
which the uhnosi insonnoiiiitiible a 
of legislation bos been arranged ut . 
leading poiuts of view. For the ■ 
tcDiiion of liie offire of justice of C 

Eaoe. Beeve's " History vi Uie EiiglUL 
ivf," vols. IT. and v. (notably Tol. -r 
p. 227 teq.') eontaJQH much matter. 
The atntutes of Ibis century are iif ex- 
ceedingly wiile Boope nud often prolix. 
The oiimpreheDsivo work of Lambnnl, 
" Eirennrcha, or the office of a JiiatiM ^ 
of the I'eace," which in its differeDtJJ 
editiona (1571)-1<JI0) gives an exceaft. 
ingly clear survey of the pn^rpanni 
extent of the ciBice, may almoat ba 
ranked ns un original source of inibr- 
tnutioii. The further udvunou of ttio 
ofllce is to be gathered rrotn the editions 
of Dallon'a " Justice of the Peace," 
li;i8. The party atntggica of the Wan ^ 
of the Itoscs had loft a lojtacy of f 
spiriE of iiasaiuD and demotolixiition B 
a ij'ciieration tliut had grovrn np u—"-" 



HentTT 
■/. (be 
S, in 

he n^H 

of ^H 

(if ei- 

JiiatiM -J 

exceed^ 

loat boV 
' infiw- 
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ttitions 
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1. The justices of the peace are charged ^vith the duty of the 
I^reliminary investigation in criminal cases of all kinds. This 
new position is attached to the right of taking bail of the* 
accused (3 Hen. VII. c. 3), which was by a general regulation 
(1 and 2 Philip and Mary, c. 13 ; 2 and 3 Philip and Mary, 
c. 10), determined as follows : — that at least two justices of the 
l>eace, one of whom must be learned in the law (forming a 
quorum), present at the same time, were to take the bail and 
report it in a despatch under their own hands to the next 
ordinary criminal assize. But before this is done, they must 
draw up in writing an examination of the party arrested, and 
an information by those who bring him in, touching the facts 
and the circumstances of the case, so far as this is essential to 
the proof of the crime, and send it in to the criminal assizes. 
Thus was legally instituted a hearing of the party accused 
and an examination of the witnesses by way of preliminary 
proceedings, and the justice of the peace was at the same 
time empowered, by taking security, to bind over the prose- 
cuting party and the witnesses to prosecute and to give 
evidence in the subsequent judicial sittings. This preliminary 
inquisition can take place in every case, whether bail apj^ear 
acceptable or not, and forms the preliminary examination in 
the English trial, as it exists in our day. In addition to tliis 
extended function of the justices of the peace, there stands 
in the background thek higher position as a regular criminal 
court with a jury in the quarter sittings of the bench, which 
in the general form of the commission rivals the criminal 
assizes of the itinerant justices. (3*) 



party struggles. The statute fixiug the 
limits of the penal jurisdiction of the 
Star Chamber (3 Henry VII. c. 2) was 
also directed against tlie abuses of the 
oflico of justice of the peuoe ; but this 
was probably occasioned by the state 
of the times. 

(3*) The practical development of 
the police control takes this course, 
tliat the original liability of the whole 
tithing passes to the '* reeve and the 
four men," whilst that of the hundred 
passes to the grand jury. The latter 



now relieves the local unions of the 
diDicult duty of pn'sentments, by hear- 
ing the informer, gaining suflicient in- 
formation from the evidence to draw up 
an indictment upon its own responsi- 
bility, which had originally to be done 
by the individual hundreds of their 
own knowledge and information upon 
their oath. If we considtT what an 
extraordinnry relief was afforded the 
tithiugs and hundreils by this proceed- 
ing, we can understand that tht^se inno- 
vations of practice were on all sides 
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'2. Secondly, a consolidation of the police laws of the MiddlM 
Ages was effected, primarily with the object of making them 
more easy of individual application. Even where no important 
and material changes had been made in the statates already 
passed, this extended legislation is made ready to the hand 
of the justices of the peace, and at the same time extended 
til new and important spheres. 

The ri-gulations iij'eclinff luioiii; for which the justices of t 
peace are the eucoesBors of the old justices of labourers, becom 
consolidated into a great system, connected both with poliiM 
and with the poor law establishment, which was finally com-l 
pleted in 5 EUzabeth c. 4. This statute contains a long lia| 
of pecuniary fines (information to be laid before two justioet 
of the peace, with a share to the informer), coercive measui 
to be takeu against unemployed persons, domestics, or thof 
bt'longiDg to industrial trades, regulations affecting domestic 
service in the country, rules affecting the servants' charactergd 
police jurisdiction regarding notice and disputes in service 



OS wiliiiigly odopfed nn was in Borap- 
whnt lutcr times the inquisitorial 
nctivity of tliu paid officiiJs on the 
Cotiliapnt. TliDB btobb the procedure 
Iwfore tlia grund jury as it cotitinuti to 
tlie present Say. Id Ihis exercise of 
tbe Oi'Qtraliird presentment-duty it be- 
came more and more evident tlint the 
fuQctiiin of the bench was limited to 
legal decisions (in this case to the 
inquiry whetliei the indictmeut is 
founded well). Tbe other steps in 
oltninal priwecuWon are only proutr to 
be dealt nitli tiy tudiridiw ofn>;iala. 
Accardini;ly the mctliod was itdoptul 
vrhich tbe legisUture hnd talten in the 
case of Ibe ollire of polieo inoiristrate : 
that i^ a devolution of certain fuuc- 
tione rrom the body of the jiiEtices of 
the peiu^e to inilitiduala. The indi- 
Tidual jnstiees of tbe peace undertake 
accordingly: (1) the "preTJona infor- 
mation" by bearing the accused and 
the principal witnesses for the prusecii- 
tion, that is. tbe same matter ns had 
been originally left lo the hundred jury 
;irical(in as [irelimiiiary to tlioirverdiot. 
(2) They decide upon this informntion 
as to the acceptance of any proposed 



have eailected on informati 
next assizea or quarter tea 
or without tbe person of tbi . . _ 
to obtain there the verdict of tha 
jury. This " coraniitnient ■■ 
lievea the commuultics of a 
duty; for .originally the hundred 
obliged lo present tbe indictment per- 
Mmallj by twolTo of tbcir nuuiier. 
(i) Tbe justices of the pfuee provide 
lit tbe Muue time for Ibe future "trial 
in court," by binding over the infonner 
luid the principal witnesses to appear 
on the occasion. This duty of iniorw- 
ing and hearing «ituegsi.-H is again only 
an emanation of the old dnty of ■"-- 
community In present their memi 
who huvo knowledge of the deed 
the purpose of rerilatem dieen 
relart. What accordingly was ^ 
duly of the cammuDity individually^ 
(ind collt«iivelv is now performed by 
the iuformer and tbe witnem in the 
name of the rest. Thus arose tbo 
practice of preliminary oiaminatioa 
it now exists, and which roeeiTod 
sirable asisistiLnco from tbe 
Inst iv. 177). 



only 

1 



lived a d^M 
law(C^iH 
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W and regulations affecting the amount of wages and hom-s of 
labour. With tbiB law and that relating to the poor, a 
Bystem of compulsory apprenticeship was intimately connected, 
which was enforced by order of the justices of the peace as 

iweli against pauper boys and grls as against their masters. 
The legislation against vaijabomh find hvijgars (39 EHzitbeth 
0. 4), which is connected with this, gave rise to a compli- 
cated system of magisterial powers affecting domicile, vaga- 
bonds' passports, and the payment of transport and criminal 
expenses. 

The trade regulations of Elizabeth (5 Eliz. c, 4), introduce 
for the civic trades, bo far as they have tht character of a 
technical handicraft, a seven years" apprenticeship, in addition 
to a magisterial jurisdiction of the justices of the peace over 
disputes between master and apprentice. Side by side with 
this is continued the eai'Iier legislation touching the manner of 

» Harrying on certain trades, particularly woollen manufactures, 
Inrewery regulations, butcher and baiter regulations, and the 
like, with the intent to secure honest labour to the public. 

Under tliG Tudors a beerhouse licensing system was intro- 
duced by 7 Henry VII. c. 2. 5 and 6 Edward VI. c. 25. 
-jlnalogous is the necessity of licences for buymg up or dealing 
I corn, butter, and cheese, according to 5 Elizabeth, c, 12, 
w. 2. (3^) 



I (3*0 The rollowing maj be noticed as 

^plvoienUry : — 
he BfBtem of the ref-ulnliong affect- 
htg blx>ur derploped itBclf uodur the 
Tudon to A legislative muchitierj bound 
DintinBtel]' witbpoltraandpuorluwB. 
(ail migiBterial treftttnent of " lubour 
— <-'r0» attains ill culmiiiBtiiik' point 
sUt. 5 Elizabeth c. 4 (which iu 
win it atill iu fnrde), intcrapersed 
feith a tung list of rules for aecvanta, 
Itfmimtrii, and luIiUcers, 
Tlie liceneing Bjatem for jiublic- 
.Jioiues ii new. B; 3 and 6 Edward 
VI. 0. 25, two justioes nf the peace 
may pntiiliit Ibw aale of bcot in low 
bouMM KDil ttlpa. aud «llow no altboiue 
wliiah haa ftot been i 



f at the Rcsiun 






publicly 

bytwoii 



"AniI that tliutaid JL 



justices 



of the poacB ghall lako bond and surety 
from time to time by tecogniznnce of 
eucU as shall be permitted to keep any 
common aleliouse as well for and a^insl 
the using of unlawful games us also 
for tlio mainlenauce of jsood order." 
The quarter seuions sbnil further in- 
viutigato whether any not has been 
I'ummitled by the innkeepers whieh 
jlistiSes n forfeiture of the aoeurily 
tbey have given. 

A new dubjeet of tegielation is tli« 
nigulatioDof the gOTernmvntof priMns. 
The houses of correction bad (Wim the 
first served the purposes of the poliee 
in supplementing tho poor law aaniini- 
stration, aud fur thuae averse tn labour, 
beggars, runaway sorvntita, and vaga- 
bonds iCokc. Inst., ii. 7a5-7B2). Tho 



old c 






other baud 
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As a result of the Reformation, a penal legislation is set a 
foot against papists, conventicles, and dissenters, after ■ 
Elizabeth — a peculiar province and one that offends oai 
religious ideas, — the application of the penalties of priemunireA 
and in many cases even of high treason, to religious n 
formity, and the inflicting of pecuniary fines to enforce oxJ 
temal conformity. This penal system was at first directed 
against the papists, but aftem-ards also against the sects whid 
dissented from the State Church. (3°) 

All these functions were committed sometimes to one, some- 
times to two, or in rarer cases to three, four, and six justices 
of the peace. The point of view was in this respect on 
empirical one, according as, from the nature of the business, 
the assistance of a justice of the peace, learned in the law, was 
considered advisable, or for other reasons a mutual control _ 
was preferred. 

But as in the German system the institution of a bench c 
justices proved impracticahle for dealing with petty cases, so i 
England the experience was made in every generation, that th* 
system of trial by both judge and jiuy was impracticable fon 
the majority of petty criminal cases. The preceding perioc 
had as fai' as possible avoided any open deviation from itJ 
The summary penal powers of the justices of the peace were 
in those days hidden under their extensive right of arrest 
until the next session, and other indirect measures, whtol 



hWcIi leynlly belong to tho ordinarv 
iidministriition of criminttl juatice, alill 
remala under the inspection of tlie 
■beiiC whose right wns e\pross1v con- 
Urmed br U Edwoid III. c. 10, 19 
Henry VII. o. 10, 23 Henry VIII. c. 2. 
(ST) The Htiigle »pIb that ate of prao- 
tionl itnportAncD for this period ure : 
".Aj^niu Cn": the iniportfltioTi of church 
pictOKB, cioastM, etc., thruiitened with 
thepCDBlUcHoF nrmiiMiti'n? {\'i Kliz. r. 
■2, 3, 7, 17 ; 23 EH*. C.1 sec. a). "Books 
and relics; " two jiulires of tho pracc 
shall ecBTch for CntUolio books nnd 
relics, und destroy them when foacid; 
ccacifixes ^re to bo broken nt {lie 
qunrter seBnions. "Jesuits and priests" 
(:!7 Elii. 0. 2. sec. l:i>. "Impugning 



diiprcmocy : " persons over Biileea yeu 
of Bgs iTUo keep uwny from ohnrui ft 
longer than a month, or wbo diq 
the roynl gupremoey. or nltond con< . 
tides, to be Brrcatcd b; a justioeof H^ 
peace, until they cnnfonu (33 X3I*>M 
4 sec. 1). " Maintiiming tho Popcn 
juriediotion " : punishment of jmttnia 
nirt S (Elix. o, 1. bl-ps. 2 and IS: fli 
Eliz. c. 1; see 2). "Miu»": the oetot_ 
bratiiin or heating of a mnM to Im 
pnnishcil with two hundred [one hun- 
dred] tuiirks and impriaonment fbr k 
year {23 FJii. c. 1 see. 4). Theumpl* 
"not repsirJoE to Churoh" wilhn"' 
weighty exoiise belongs I 
niuicoof K single jus" 
(23 EIJK. c. 1 sec ft). 
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in fact actually involved a penalty. With this period a power 
of eammary conviction comes into direct prominence. Eveu 
in the above-mentioned groups of legislation unmeroua 
punisbmeDts before one or two justices of the peace arc 
inclnded, which, after the era of tho Stuarts, increase to an 
almost nnlimited extent, 

8. Thirdly, the office of justice of the peaco becomes the 
tuperintendimj miiifintmtiirc over the jifwly formed parochinl 
aystan, embracing the discretionary powers over the local 
police, tho poor law, the highways, and local taxation. The 
local officers are imder tho specially regulated control of the 
jnstices of the peace, whose quarter sessions form a general 
court of appeal for complaints of the administration. The 
Lsessions of the justices of the peace acquire more and more 
I'eompletelj the position of a district board, dischai'ging by its 
irders a mass of administrative business, which, acoorduiH to 
he various nature of the various objects, is sometimes com- 
litted to the quarter sessions, sometimes to a smaller com- 
t- mittee, and sometimes to two, or even to one, justice of the 
peace. They appoint the staff of overseers of the poor, and 
now that the courts leet were in a state of decay, as a rule 

I the constables of the parishes also. (3°) 
All larger powers were altogether comprised in the periodi- 
cally constituted commissions, which, after being again in tho 
fear 1690 revised by the courts of the realm, adopted the form 
which they have retained imtil this day. These commissions, 
analogous to those of the itinerant justices, establish by their 
uniformity a fixed constitution .of the magisterial office, 
which, amidst all the \-ieis8itudes of political tendencies, 
became an important guarantee. All the more necessaiy did 
^^^he retention of the royal right of appointment aitpear, 
^Blrhich was again, in 27 Henry VIII. c. 24, categorically 
^^osisted upon. 

I\*. The participation of tlie counties and municipal 
boroughs in assessing aud raising the pailtflinenttil!} taxtS 



(3-) The 



'e of the iinriali tliopeureBDil the centml nrlminiBtrati 
1 the jusliciH uf ia iluwribcd beioiv in Chaplor nxvi. 
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primarily unchanged. Tbe internal independent 

and consolidation of the parochial life became materii 
enhanced owing to a new system of local taxation, which hu 
now become the chief basis of the English parochial con- 
stitution, and to which, aa being a permanent and principal 
creation of the royal ecclesiastical regime, we shall again refer 
at the close of the period (Chapter xxxvi.). We must poii 
out here in anticipation thus much, that it was owing to 
statute;) of this age that the parish first became an indepi 
dent and living member of the political system. Ae church 
and parsonage were the centre of the ecclesiastical parish, so 
also the poor-law and highway officers, and tbe poor rate^, 
and highway rates were the living bond that united pari 
and State together. The Teatries with their rate mectinj 
and elections of officers receive an impulse to reconstnii 
governing parochial committees and to independent activil 
in diverse directions. For the independent life of the bi 
parishes the period of the Tndors is in a certain sense 
normal era. (4) 

V. Lastly, the mtinici'pai SiJSttm of ^z borough, is a creatit 
composed of these elements in which the more modem 
parochial system coincides with the older judicial and police 
system. In the municipal parishes the system of church- 
wardens, overseers of the poor and highways, and the rating 
connected therc-with, was established just as in the rural 
parishes. But this new creation went its own way without 
any connection with tbe old borough government, which was 
developed out of the court leet, and served for the judicial and 
poHce administration, for the ofSce of justice of the peace and 
the constitution of the jury, as well as for the administratit 
of the older landed property of tbe town. Through tl 



pfer 
len^l 



(4) Touching llie developmenl nf tio 
coiiBUtutioii of tbe parialiea, tee bvluw, 
Chnpter xxxvi. Tbo chamflomtio Tea- 
turea in tliia new ciEstion are thu 
local offices ; clinrcliwarLlobB, overeeers 
oTUie poor, uvcrsvera of thu highway h, 
nod tbti olii CDDstablcB. who now fbnn 
a BjstPin of pe-TSniial ucLivily, each 
matuailly lapptemenliDg thu olber, in 



(ho Hina.1l parochial lire. And t_. 
Ibe system of cotDmuual taxation, tj 
lialjility of all occapien, witboat i 
tiaril lo freehold or oopyhold. propoif 
liire, or rent. Tho nggr^;ate of C 
liooaebolds booame tbus on tbi« low 
Btep dninii io principle ioto the public 
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separation the municipal rfi-jiDw became more and more 
iBotated. and this ieolation was particularly farourabb to the 
continuous formation of smaller bodies. The court leet bad, 
as a rule, little to do any longer ; its current activity lay in 
ihe hands of the justices of the peace. For the administration 
of the old urban property there still existed a town council, 
etc., but this government was in most cities unimportant. 
This actual condition of things now became legally fised by 
charters of incorporation. The newly granted charters of 
this period often put the municipal government and some- 
iimes also the parliamentary franchise into the hands of 
committees or common councillors, who were appointed the 
first time by the Crown, and afterwards supply their number 
by co-optation. The election of the municipal officers is 
conducted by a smaller committee of capital burgesses, a 
governing body, or a select body, which fills up its number 
by co-optation. Where the charter does not sanction it, a 
right of this description can also be estabhsbed by "statutes, 
prescription, or old custom." The evil result of this principle 
of incorporation was the arbitrary formation of the body of 
citizens, which excludes the burgesses who were entitled 
according to the old civic constitution, and in an equally 
arbitrary manner admits foreigners to honorary citizenship. 
Thus was the way prepared for that condition of things 
which, under the Stuarts, made the municipal corporations 
the principal theatre of party struggles and of violent 
encroachments of the government. (5) 



, (5) AstotheeonBtitutionofboronghR, 

■ ". ODdint, ■■ Gtfcch. A. Self-Oovfrn- 

iil,' ai8-32S. There wore at tliii 

le flftv-foiirchiirtcrsof iDonrpiimtiiin, 

irtj-lluoe chiirtera of iion-iai'orp^m- 

011, gninUul to tlilTarent towns. The 

win (if iJie " oorparation " is not the 

^lu)le Divio DiiiDmutiitr, bnt a smaller 

^ oil;, the fleotiiiD or c«-i|ilation of 

jgvtiich is loft to uwgo or wp™i«l ppi- 

liiODs, and wlik'h obUi'is the ruihts 

t a jurutio feruma. We noiinnt aa 

-' luHuiue an mtoiiti<>anl t< tiiluiiry tu 

[iuiri<nTiatioa of civic const) (utinnK. 

pfoTertheJeia, ft govenuuealal syukm 



nlremi; appears, whioh, b; niatni of 
the bniou^'ne depemleiil on the Cmnn, 
endiaivnurs t.i kuep llio Lower House 
in tuinO'iDy witli ibu puUlical govern- 
tnent: hhu for that puipniie cruatei 
new boroilglis. whiph were presumably 
sahs rvhnl to the Crown. "Hiepoliiiaal 
K<>vrnirai.'iit sliowH uiansii iiiclinutioo to 
di-riile nccnr iog tn this riew all doahla 
which iir Be with rOKHr<l U> Ihe fcunohiw. 
An opinliiii of lht> juatioi-B. rsailered to 
the Privy Couni'it in .tliaiiaeliiiua term, 
4ll, 41. Elizubulh. was thtrefore im|ior- 
taiit in itn oonsequeoces, by whiob 
was dGOlared the legality of Beltot 
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Apart from this weak point the legislation of the Tudors 
shows in this province also a permanent gain. The new 
elements of the conminnity combine with the already existing 
institutions for the maintenance of the peace, and form in 
combination an important member of the life of the commn- 
nity, and a primary basis of the State, to which I. shall recnr 
at the close of the period (Chapter zxxvi.). 



bodies, the powers of the same to malce 
by-laws, the reoognition of" lon^ naage" 
in such matters, and the adraissibiBty 
of an election of municipal offloers m 
a committee or a common connoiL 
Contempt for the political importance 



of the inferior bn rge w oo , OTer-estima- 
tioQ of the permanent inflnenoe of the 
Grown upon tlie small townships, but 
especially the adherence to old custom, 
were the reasons for allowing this stote 
of things to continue. 
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CHAPTER XXXII. 
V^ftt progress of tf^e ^arltamentarg Constitution. 

As the living roots of the free constitution live on in the 
parochial system, so their fusion in Parliament also continues. 
All that is changed is (as in the fifteenth century) attributable 
to a shifting of the factors of force, which, in consequence of 
the decay of the great nobles, and of the reformation and 
social conditions of the times tend now again to the advantage 
of the Crown. The "King in Parliament" of the sixteenth 
century resembles more the political system existing under 
Edward III., than the conditions as they existed under the 
house of Lancaster. The executive appears, as formerly, in 
the shape of a monarchy, surrounded by its more or less 
intimate counsellors, in the three customary gradations. 

I. "HLfit (iTontinual (iTouncil, now called 'ST&t ^ribg Council, 

combines the Cabinet Council and Privy Council in one body, 
with the King for a personal president. The Privy Council 
is now again the seat of the actual government, the advising 
council of the King in the exercise of his prerogatives, formed 
according to his free choice, partly of spiritual and partly 
of temporal peers, partly of members of the Lower House, 
and partly of mere professional officials. The latter, as such, 
bave indeed no longer a voice in the ^f^g^mm rnnailm^ji of 
the magnates; but the importance of the voyol office had 
increased so much with the restoration of the monarchical 
form of government, that Henry VIII. 's rules of precedence 
give to the great officers, if they are also peers, precedence 
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over the dukes. By the increase of power that accrued to 
the Crown aa a couseqoence of the Reformation, the Privy 
Council attained such an enlarged sphere of action, that it. 
requires, as heing the source of a new administrative law, an 
special description (Chapter xxxv,). (1) ■ 

II. Sfie iUlngnuni CTonttlium of the prelates and barona, ' 
the Upper House, has passed over into the epoch of the Tudors 
as an hereditary council of the realm, Henry VII. could only 
summon to his first Parliament twenty-nine temporal lords, 
and among them many recently ennobled. Others were later 
restored to their rank, and partly also to their estates, and 
until Elizabeth's death the temporal peers were moderately 
augmented, so that the number of earls had at one time bet 
raised to nineteen, and that of the harons to forty-one. 
these were added one, two, or three dukes, marquises, and 
viscounts respectively. The aggregate number of the newly 
created peerages, as well as of those advanced in rank, is given 
as follows ; — under Henry VII., twenty ; under Henry Vm J 
sixty-six; under Edward \1., twenty-two; under Mary, ninefl 
and under Elizabeth, twenty-nine. The Tudors restrict their 
creations, with scarcely an eKcei)tion, to the old knightly 
families. Only once did the aggregate of the tfmporal peers 
under the Tudors reach the number of sixty. The alteration 
in the state of things was here most apparent owing to the 
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(11 The memlicTB of llio council 
beloiiB to Parliiimfnt purtly ns being 
pecre. partly aa di libemtm^ inpmln-rB 
of the tipper Ilounc. nnd partly na 
elected (nonibora of tils Lower House. 
ThajuBlicis of the realm, thi-Bttumeya- 
geiii-ial, nnd i>thers nro now only Buin- 
niODiil UK leiial AdviBera of the Upper 
H>iiiao witli the omlnmury writ " ad 
traciamdmn no/niwtini el cum et!lerit de 
amtOio iwIto;" n'hiUt ibu writ of 
BDmniiiiiB efthe peers reil "ad traHan- 
dian nahueam et nifn rjctrrii PraJuIiB. 
Magnalilnit, et i'rurmftm." Thuii' 
tuiDeB were in tlie wriia aUaja plnced 
afttT thnae ol llie IH^ra In the atutiite 
ofiweilMioeOflHirry V[J1.P 14). n 
BepuDite p]ai-o was assigned to thetii in 
tliii I't'jier lloune outaidf tlio nmhs of 
the voting peers. Tke members of Iho 



Iiower Hotiae, whn are hfiDouffd with 
nn ofBce in tbe Privy Conncil, taks on 
the other hnud a distinguisbod |>ositiou, 
aoil are fiequonily, hs s i-midler oom- 
initli'e, eiitruBled with the dcciiiinn of 
iiuiiortaut political questioDa. In 3S 
ElizubL'lh. on the lOih April, tSUi, tl 
Quoi-D expresses her disuleAitiiTe i 
ncranrit of "irreverence towanli | 
memberB of the Privy Council w" 
to be eomadercd ua lier 'ati 
coancillnrs' in eoDtnidigiiQctioD la H 
tenjpnniry niembeis of Parlfama 
(Pi.rTy, hi). Ill 6 Mary, the I 
Chancellor uppiarod <witli otlier 1l_. 
in the l,o»er Mulll^e. and took his m 
ill the place eet wpart f * privj tatL 
ciltora; when^upon tie Spoalcer laft^ 
choir and (oi<k hia plaoe with the pf{i| 
oouncillora (Parry, ^13j. 
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disappearance of the organized military forces of the great 
bar one. The Upper House had thus in a certain sense 
retnrned to the conditions existing in the fourteenth century. 
The centre of the State hes again in the Privy Council, and 
the influence of the peers principally in their heing called to 
fill thf? chief offices of State. It was in this hrilliant nobility, 
that had now become recognized as hereditary, as well as in 
the bishops, who could he deposed at will, that the requisite 
majorities were found for the violent deeds of Henry VIII., as 
well as for' the changes of religion of Heiu-y, Edward, the 
Catholic Mary, and the Protestant Ehzaheth. A permanent 
influence was exercised also upon it by the Reformation, 
which caused the disappearance of a fixed number of twenty- 
six regularly summoned abbots and two priors. In the 
Parliament of the 13th April, 153!), only twenty spiritual peers 
appear, ae against forty-one temporal; but both aides are 
affected by the flame spirit, which on the Continent made the 
nobility subservient, by attracting it to the Court, and by pre- 
ferring it to the great offices. For more than a century the 
nobihty ceases to represent the rights of the nation. Influence 
and pre-eminence in all that had a charm in those days, was 
now dependent upon the royal favour, to gain which the old 
famihes vied with the newly created favouriteB. {2) 



(2) TLe Bpiritual peerage ia re- 
■trioled, «dcc the abolitinri of the 
I aunuatcsiefli lo the arclibishopi and 
[ bishops. The ablmla Bat for the last 
[ Hme in the Upper Hoiue on tlie 2ath 
\ Jane, 1539 (»1 Henry VIU,;. The 
T Abbot of Wi'itmiaater, nbo, atidei 
I Mary, «u alone reinstated, eat Ht 
\ tfae bc^nning of Kliwbttli'a rei^n 
Kjbr one tiny in Parlmmenl, that i». 
■" n the ath May. IS59. Tbo Act of 
htiformitv (1 GliULbeth, c 'i) ona 
Md in spite of the oppnaition of all 

: biihopa, for irhich reusnn the 

^ritual loMt were posseil over id 

Imiiw in the preHmblB tu the atatule. 

■ mtW as 7 Heiirj VU., tlio juBtioea 

_. Jul declared that the King might hold 

I ft Patlinnieiit without all the gpiritnal 

I lords (Cuke, Inst, ii. 5R5-5R7). With 

ngurd to the persoual posilioa of the 

VOL. U. 



temporal peers. It is worthy of nole 
tliiit Henry Vlll.'s hnnhness displayed 
itself pre-eminently upon the fsvoiirites 
ha hoii liimt«lf raised up, irliilst otber- 
wiso he proTiHl biioBi-If to bin tvni|iorDl 

teiTB (many of the younger of whom 
lid been his feudal wards) a bency'>- 
ient, geneioiu, and obliging lord. Bnt 
the breach in the posiliou of the ol<l 
rnlinj;' class is nowhere more clenrly 
*iiible than in the fact that the right 
of a peer's jnriBdiction. which had been 
with difficulty attained, hod become 
almost a prii^leijiam odtiuum. The 
ordinary procedure by inipfai-hmenl 
makes way for the bitU nf aitninder by 
which the King oanscs bis fnllcn 
fHTOUrites lo be condemned in legal 
form. Placed in an intermediate poei- 
linn lietwet^n tbo roynl nil! and A con- 
seuliiig majority oi tbo (.'i minions, Ihe 
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III. ^i)E UTomposilion of tl)C lobci |l^ousc ^-as but little 
chauged in the tmnsition from the Middle Ages to the age of 
the Tudors. Certain extensions were made by the fact that 
imdf^r Henry YIII, 27 members of Parliament for Wales were 
added, as well as seven members for the county palatine and 
the city of Chester, which had now hecome incorporated with 
the parliamentary constitution. Still more owing to the f 
that a number of older boroughs were restored, and other n«i 
ones summoned; under Edward VI., 22; under Mary, 14;^ 
uader Elizabeth, 62 fresh members. The increase and the 
constitution of the body down to the close of the period is 
discernible in the parliamentary writs at James l.'s accession, 
to whose first Parliament 467 members were summoned ; 
among them 231 knights, 140 esquires, 71 gentlemen, nine 
merchants, one mayor, nine aldermen, four doctors of law, and 
one sei^'eant of law. In spite of the growing power of the 
royal prerogative, the rommutim feel themselves, in the face of 
the ever-increasing money demands, upon firmer ground than 
the temporal and spiritual peers. The whole weight of the 
public activity of the landed interests and their iofluence in 
the poi'liamentary elections, falls upon the military and police 
administration. The influential participation in the affairs of 
State is now accordingly centred in the commissions of the 
peace. At the head of the commission there regularly stood 
as cuitos rotidortim (at the same time generally in the capacity 
of lord lieutenant of the militia}, a temporal lord of Parlia- 
ment, with a large number of " gentlemen." 

This "gentry," as each generation passed by, widened i 
circle, in proportion as property and the public position np« 
which it was based became more extended. In another direc- 
tion the number of freeholders increased in eonseqiienoe of the 
secularization of the monasteries, the divisibility of landed 
estates, and the freedom of devise by will after Henry VIII^3 
Still more had the improving agriculture and trade in thoa^H 

ben-ditnry aouncil of the down dnrfB Appeal, on it writ of eimr, althonifb' ' 
to offer 110 more oppoailion. Wilh ralleo into compnrntive disuae, vas 
ic com{>etvuoti of thu Upper cxprcwl; conflriaed bf 27 Eli&tbeUi, 



id |fl 



Huiue, its jHisiUon as ft Court of 



I 



Hie Progress of the Parliainentary Constitution, 147 

towns that had become wealthy, increased the ground rent of 
the smaller ones. The middle classeB in the towns increaaed 
by the rise of trade and commerce, favoured by the care taken 
of guilds, labourers' unions, and companies, and by the pro- 
vision made for assuring to them a certain livelihood and fair 
trade. An indirect recognition of the importance of the Lower 
House is shown also by the fact that, in important crises, the 
Tudors begin to exercise a personal influence upon the elec- 
tions, An innovation of the times has been introduced in 
the election of the Speaker, who is now appointed, as a rule, 
by the King, and accepted by the consent of the House, in 
order, it is alleged, to avoid loss of time in disputing (Coke, 
Inst,, iv. p. 8). Eepugnant as was the enhanced position 
of the Lower House to the statesmen and ecclesiastics of the 
age, yet the Tudors, in the few cases of any serious collision, 
yielded in this direction, and particularly in the voting of 
money, and the question of monopolies. It did not escape 
their comprehension that the local unions gained an increas- 
ing independence by reason of their self-activity and money- 
voting powerH, and that the royal government must find its 
strength by being in accordance with the national spirit and 
with the right needs of the country, (3) 



(3) In the KeromialioD Farliament 
[ r.r HsDiy ^'III., tlieie «Bt 298 memben. 
L tin impotlunl oi'OBRiuiiB of [his kind 
J th") Tudon did not sprupls to oiereiae 

I linn. In 7 Kdnmrd VI., the BhcrlfTti 

I of the Tuioiu oouolieB were even cotn- 

I fpjuioned to return cirtnin ptisouii 

I who hod been doiti^nated bj the Kinij, 

1 In 2 Ma>7, the utder to (bo HberifTa 

I wu that the; eboulcl relnni frum tbt- 

oountiea and towne. men "or the wine, 

e?ave, and Ciitliolic Wirt." The nainbtr 

of Oouri ofBcialA and sueh like depiMi- 

dent peraond was alao under Elizabeth 

n ooDiiderable one. Hur iofluentini 

miaiatcn, suoh as Hatlon, Eoallfs, 

«nd Robert Cecil, not only eat in tlje 

Hooiu, but ubo lonk n lirely abtire in 

the debates. These members were 

•bte with the gri-ater ease to gsin on 

icQneDce, as the Eittiu^a oftliD ilouHe 

were not very iiiunerouBlj' alttuJeii. 



Evi'n in important debalvs at mcR't 
200 tn 250 wtni luually pr>»ent. A 
■ let of tliP ImrongliB ropreaenled in pr- 
liumenl since 1 Heary VIII. is given 
in the "PmI. Hiatbry," vol. vi. TIm. 
regular li&derabip, whioh the kidgbta 
of the shirea boil taken upon them- 
selves in tho Lower Uouao in Out 
flit«eijtli ceutury, has now eea»ed, in 
conBujueDce of the dicUt^'rial pmltiun 
of tlie monarcbv. With the abaltraenl 
of party Btrugglee, the muniripal 
raeinbors appear all the more as rc- 
pn-BentBtivi'S of material and locul 
iuttHHts. It ia, howtver, a symptom 
ol a growing political influence, that 
we DOW frequently find strangeri to 
the city caoTaaiiing for mun\cipiil par- 
liamentary seats, in nil which vimca, the 
limitation of the 1(^1 tliglbilitj wiui 
easily evaded by a grant ol the freedoiu 
of the borough. 




This position of the King in Parliament ia proved also in 
detail, wlien the three fimdamental provinces of Parliament, 
viz. legiilation, tiixatinn, and administrative control are 
examined. 

/ 1. The legialaiioii by Parliament, nnder Henry VII,, begaa 
(, which recognized the title to the throne, or rather re-ereated 
it. The succession of all five monarchs of the house of Tadtv^ 
was based upon parliamentary statutea. The work of refor- 1 
mation was, in all its most important details, brought aboai 
by the resolations of the Parhament convened on the 3rd i 
November, 1529, and, in fact, principally by motions of t 
Lower House ; the whole of the later acts of mipremacy t 
unjfonniti/ are Ukewiae due to parUamentary legislation, 
dynasty could just as little dittpense with the full co-operatiao 
of Parliament for its work of reformation, as the ruling prineeaH 
of Germany could with their LmiUttinde. The century of 
the Tudwra is more parliamentary than any preceding one, in 
80 far as no Parliament ever had more important problemsH 
to solve, espefially in regard to eeclesiaatioal affairs. It waflfl 
now the established legal opinion that the estates were odI^V 
prnnani-nthi hound by n-hat they had joined in enacting. Still 
more firmly rooted waa the idea that what had once become 
law by the joint action of the three estates, could only be 
again altered with their consent. All important measures in I 
Church and State were thus brought into the sphere of par-T 
liamentary legislation. Bills which were initiated by thffl 
Crown were indeed accepted as a rule. MTien, however, 
1532, the Lower Ilouao on one occasion rejected a bill, Heui7'fl 
VIII. surlily submitted, but without further attempts. Severs 
instances of the kind follow muler Edward. Mary, and Elizft< 
beth. The statute 31 Henry VIII. c. 8, certainly containet 
a far extending recognition of the legal sanction of royal ordi^J 
nances ; bat its declared intent was only the maintenance o 
certain rules in religious matters. That no further meaningfl 
lay concealed, ia shown by the proviso, "that no 
injured in real estate, in liberty, or in person, nor the IbwI 
and customs of the realm subverted thereby." MoreOTol 
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this statute was repealtjd with all haste in 1 Edward VI. 
£lizahetli issued more numerous ordinances, bnt their con- 
etitutiunal validity must be detennined according to the cus- 
tomary principle of a concurrent legislative power. Ibere 
is nothing to be seen of any tendency to evade Parliament by 
ordinances. Mary herself indignantly cast into the lire a aer- 
vile book advocating this practice. When in 14 Ehzabetb a 
bill touching the rites and ceremonies of the Church had been 
read a tliird time, the Queeu declared to the House, through 
the Speaker, that " No bills eonoeruing religion shall be pro- / 
posed or received into this House, unless the same be first/ 
considered and approved by the clergy." This, however, 
referred to the initiative of the legislature touching the internal 
affairs of the Church, and actually formed a new province, as 
to which no precedent could be found for the co-operation of 
Parliament. On the contrary, the interference of the Com- 
mons with tlie internal administration of the Church, as well 
as all taxation of spiiitualities, had been always energetically 
rejected. According to the constitutional precedents of older 
times, Elizabeth's ordinances (ride vtpra, p. 138) can be I 
proved to be constitutional. Never has any change in the / 
customary civil or criminal law by means of ordinances been 
mooted. Many of them are based upon express authoriza- 
tion by previous statutes ; others, again, upon their ecclesias- 
tical power, such as the ordinance against the conventicles 
(propbesyings), and the decrees of the censorship of the press; 
others upon feudal and military prerogative, as the ordinance 
concerning the length of swords, the prohi!)ition of the 
export of provisions to the enemy. Elizabeth, indeed, on 
principle, asserted her right to make laws in the new pro- 
vince of rehgious affairs, without the aid of Parliament ; hut 
at last, though with many assurances that it was unneces- 
sary, she caused even the Thirty-nuie Articles to be sanc- 
tioned by Parliament, {a) 

(u^TbeparliamenUTjlegielationWaa of the Crown of Gapland ahail be, 

imiugumted by the Act nf Piirliaoicnt eta;, unrl rciuaiu ju Ueurjr uitl tlie 

Bt tlie ftccfUi'iD of Henry VII., At- beirs of Ilia hoAy. In (lio Pops'* 

during Uiut ILtj heitilitury poti«L««ion \tXlKi liwto van ■Utltil, "A'tc non Ih- 




2. The right of vothig vioney supplies is also undiBputed. 
The seven Parhamenta of Henry VII. and the first fiTe Par- 
liaments of Henry VIII. had the voting of Bubsidies for their 
chief ohject. After Henry VI. the tonnage and poundage bad 
been granted to the King for bis life, and the hereditary 
revenue so far strengthened as to allow of the current needs 
of the executive being more easily covered without subsidies. 
Moreover, the right of the estates of the realm to vote supplies 
bad been for two whole centuries so firmly efitablished that 
the first attempts at arbitrary power of Henry VH. and Henry 
VIII. conjured up a dangerous resistance. The Parliaments 
of Henry VIII. showed themselves in the main so compliant, 
that this King is said to have raised more subsidies than 
all bis predecessors together. Prompted by the feeling that 
the King required great means for great objects, later on 
most estraordiuary Bupplies were voted, though not indeed 
quite as much as Henry demanded. When Parliament did" 
not directly grant more, ' it indirectly allowed an abuse of 
administrative power to be put in force against individuals, 
by so-called " benevolences," which were impressed upon capi- 
talists by the council, by special commissioners, and by 
enforced service in the militia. This species of compulsory 
loans (with or withou.t definite prospects of repayment), which 
was introduced under Edward IV., had been expressly dis- 
avowed under Richard UI. ; but the statute was not respected, 
as being a measure of an usurper, as was afterwards ex-, 
pressly explained by Cardinal Wolsey to the people of London- 



enlo Slaiulo el Ordinalione ipiuii 
Anglia Begni trium Statntuum, in ipto 
eomxntu PaTliamenlo nunrspato." The 
holding of ParliaoiFiits vaa, ancordin^ 
to former cuitom, Itrfk to the diBcretioD 
of tho CninD ; freqiientlf it vaa auB- 
pended for a number of yeara. But, 
on the other hand, it became ever more 
fraqupDtJy the ouatopa to prorogue the 
lieBUOQB of the PurliameDt, when unce 
oonyencd, t« the folloiiinK year. Only 
with the BeforinatioD PailiuDent did 
ttD iuolinatton of both House* ariao lo 
delegate to the King extraordinary 



nowera and even legialation itself. The 
Reformation Parliament dedan.i) «iUi- 
out BOTUple : " Vour high Court of Piu^ 
linmenl has full power and authoritf, 
net merely to dispenae, bat ftlaa to 
nulhorixe a certain pcreon or peiaona to 
dJHponae from these and all othw 
bumaa lana of this your KinRdoni " 
(Amoa on the Reformat i an, Pad., BS; 
«/. 25 Hen. VIII. c. 237). The fkr- 
reachind Slalulf of PrfrogatiM, 31 
Henry VIII. p. 8 (Fronde, i\\.WQ\tna, 
buwever, repealed on Edward VL's ao> 
eeuion to the throne. 
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In 7 Henry VII., with the indirect sanction of Parliament, 
this abuse was revived, and from this time onward, it re- 
peatedly recurred (particularly in the years 1495, 1505, 1525, 
and 1544). Aa early aa the reign of Henry VII. Archbibhop 
Morton had discovered the clever principle of taxation, which 
received the name of "Morton's Fork." He told those who 
lived handsomely, that their wealth was proved by their 
L expenditure; and those who lived penuriously, that their 
Lparsimony must have made them rich. The attempt made 
pin the year 1525 caused, however, a dangerous insurrection, 
to which Henry VUI. yielded. These forced loans never be- 
came effectual except through the direct or indirect sanction 
of Parhament. It was an intentionally tolerated abuse, the 
motive for which was the avoidance of a grant of subsidy. 
Elizabeth once refused a forced loan of this description, on 
its being offered by Parhament, and showed herself in all 
J8, when she of her own accord adopted them, conscientious 
Klvith regard to repayment ; on these occasions she sometimes 
Eg&ve the honour of knighthood and friendly words instead of 
jilerest. On one occasion she had imposed a duty upon sweet 
^irine, on another she had raised a tax from the clergy without \ 
i consent of Convocation ; but in principle the right of l 
ixation remained during the whole of tliia period fully 
ceooguized. [b) 



'i) The moue; gnuits of Piuliaraont 
berome, willi the deoay of ths 
hereditary revunue of tbe Crovn, the 
prioolpol tt*ma for the dependenoe of 
{lie Crown upon tlie Lower Uoiise. 
To K certain ezteat the doHciencj wna 
Dwde good bj the toiinu|;i) and paund- 
ttge tbr liTt^, which was retninod, as u 
rule, on the Mceiuioa of the five 
lonntoh* of thiR dynauly. Uenry VII. 
' thereby, luid by his fiDaiicial 
tinns, niHde hiuMlf Tar more ia- 
pendeut of ParliaOeDt than hia pre- 
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Ibe Lords," aod the clergy in ConToca- 
tioD grants for iteelf, but it< gmatsflre 
cdDflrmcd by Parliament — a rule wliirh 
was also repeated after Ihe roi'lcsiai,- 
tical leehiratian in 5 Mary. When, in 
M Heiiry VIII., Cardinal WoI«ey up 
peared in great pomp, to move Tor a 
Bubaidy, he was obliged to ocoept the 
Speaker's answef, " that his roming 
thither wbb neither expedient nor 
agreeable to the unoieot liberties of 
that Home." A power on the part of 
the Lords to amend the iuoupt bill 
was recognized in so far its tout in 
1 Elizalietb the Lower House acoepted 
an amendment of the Lords. In 27 
Eliiabelh the Commons grant t«o- 
flrt«etiths and two-tentJis, but tbe 
Lords strike nut oue-lenth, with which 
euieudatiou the giant paiiscs. In spito 




3. The control of the aiiminisi ration by Parliament waa 
finally guaranteed by the right of voting supplies, and par- 
ticipation in the legislation. It was also at times exercised 
in national complaints touching financial and other adminis- 
trative abuses, and, after the Reformation, by religious 
complaints in one direction or another. This activity was, 
however, from the first pre-eminently dependent upon con- 
ditions of power, the state of public opinion, and interests. 
Ah in the preceding century it had frequently exceeded all 
bounds, BO now it frequently failed to enforce its just clai 
though here will rather than power was lacking. As 
Upper House in its condemnation of unpopitlar favouriti 
the Lower House in furthering enforced loans and in punish- 
ing disrespectful opposition, soraetimes showed itself more 
monarchical than tlie King himself. This overpowering 
inHuence of the social interests and opinions of the time hoA 
become intelligible hy experience to the nineteenth century. 
Under the Tudors it bad esaetly reversed the meaning 
parliamentary impeachments. Instead of guarding the ci 
stitution as a whole from violation, and preventing abuses 
the executive power against individuals by its penal powej 
the Parliaments had become so subservient in their peni 
functions that under Henry M^II. a dictatorially selfish wilft 
ness. under Edward VI. party-passions, and under Mary' 
religious fanaticism had no surer mode of striking their 
opponents than by the resolutions of Parhament. The 
morality of the times scarcely considered the wrong to 
individual as a public evil. The bloodthirsty violence 
Henry VIII. was vented upon the immediate surroundings 
the throne, upon a nobility he had himself raised up, whi< 

nf all monomy, tliero were under to Elizabeth: "Oar common 

1 llie mursA of 11 gi&rliii. nlthougb tllEre be fur tlie PdtiM 

"" ib»Hiie». Biiil 38 vided many priiipely prcmgntivee 

. , .n 44 Elizabeth, royalties, jet is not Buoh na the prinwi 

aciuslly four snbsidW and eight iMii take money or other tbioj^s, or dn 

HfteenlJis OD one siaglu occasion. Even as he will at his own pletsure withoat 

in the time of the grenteal lojnlty, order, but quietly to siilTor his snbjeotn 

the Speaker of Uie Lower Huiise, to enjo^ tiieir own without wrong^fui 

OnKlow (who was at the same time oppreesion; wherein other princes bv 

SnlicitOT-OcDBralJ, sayi, in an address their libert; do take us pleaaoth them." 
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condemned its own peers, well knowing tbat new gifte 
followed upon confiscations. But the mass of the people 
sought and fouud in tlie Tndors the furtherance of their 
interests by the administration, and the satisfaction of their 
national pride by the Reformation. And herein we must also 
notice that the debates of the House were not carried on in 
public, and, in consequence of the then existing censorial 
regulations, and the want of a periodical press, were hut 
little known, and accordingly only found support outside the 
House when opposition allied itself with a Btrong and 
universal public opinion. But in all questions involving 
principles, as also in all material questions, such as taxes 
and raonopoUos, the opposition shows itself obstinate enough. 
LTho rule of the Tudors, out of regard to this state of things, 
Etreated the commoners after its own fashion. A good under- 
standing with them, yet hand-in-hand with crying wrong done 
individuals, pervades the whole period. Ad incident which 
Kcurred in 44 Elizabeth is characteristic. The Queen, after' 
i debate of six days, abolished a severe abuse, the grant of > 
imoQOpolies, in dignified and queenly language, and received i 
ihe thanks of the House in return, (f) 
The exercise of parliamentary privileges shows accordingly 
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miniBten of the Crown hy the Lovfer 
Uooae. The penal prua(»diu't> of Patlia- 
ineat appeara rather ai a pollticnl 
mcasuTe for the n-movnl of peraoru of 
Ugh diitinotion iu the fui-m uf an 
eottctnieiit Ita l^fnl validity wsa 
modectly qtiealioned by tho meticia id 
Bl Henry VlII.. who hnid tlmt it was 
• DOir and dangerous question ; equity, 
jutiGe, and luir iltuutnilcd thU the 
aoonaed be heard ; as, however, Parlia- 
ment wa« the highest tribnnal in the 
Uod, &Dm wliinh tlu>n> was nn appeal, 
the validity of it« JurlpraontB. of what- 
ever kind they might bo, could not be 
nailed in qoealion. 

But the reprnanh of compliBnt vesk- 
'» more applintblc to the uobk-s 
I, and partiouliuly 



to the old houaei. the NorfolkB. 
Aruudeld. t^hmreburys. qaite aa uui^b 
as to the nenly eleruted CrorowelU. 
Riches, HiiMtells, Povlets, Pagets, etc 
(Hallam, " Const. HuL," i. c. It). The 
political courage too of the higher 
clergy Begins to hare been buried with 
TbDinaB Hare and Fi«lier, The Upper 
House coatoias a nobility in a new posi- 
tion, which only in later generations 
regains its old feeling aud characler. 
liexide the servility of the Ujiper 
Uouse, the Cotninoua (till botray 
sytoptomsof indfpenclrnt views. Their 
ponipouB and U'rvile litnmiw belong* 
to the style of the time; tbrir yielding 
temper on the occasion of forNil loans 
(Stubbt, iii. 176, irq.) and lbe>r b<gh- 
baeded acts against individuals m« a 
siffn of the egoism of the times. Their 
siibmiasiveneas in religions questions la 
a ualional symputb)' for the national 
Church. 
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in this period many sides, which would appear inexplicable 
unless due regard were paid to the religious controversies and 
to the character of this society that was in a process of 
reconstruction. But the parliamentary constitution existed, 
and there was on the part of the Tudors neither a serious 
intention of abolishing it, nor on the part of their Parliaments 
an idea of permanently renouncing any portion of it. The 
notion that the Tudor form of government was in principle 
an absolute one has been in modem times principally pro- 
pagated by Hume*s partial history, and is now acknowledged 
to be erroneous. The attitude of the Tudors towards the 
personal rights (liberties) of members of Parliament is a 
characteristic incident, and helpful to the comprehension of 
the parliamentary constitution. In 4 Henry VHfthe error 
for the first time occurred that a local court passed a penal 
sentence upon Strode, a member of the Lower House, on ac- 
count of bills which he had introduced. Upon motion of the 
Commons, the unanimous declaration of both Houses and the 
King (" Statutes of the Realm," iii. p. 53) was issued, which 
declared that judicial proceeding null and void (May, " Pari. 
Practice," i. c. 4). In 35 Henry VIII. the first case occurs in 
which the House summons the sheriffs of London before its 
bar for arresting a member, and commits them to prison, 
which proceeding was confirmed in the most emphatic manner 
by the King (Hatsell, '* Precedents," i. p. 53). Similarly, in 
35 Henry VIII. , the privilege of the House was acknowledged 
in the face of an order of arrest issued by the council (Nicolas, 
** Proceedings," vii. 306). In 2 Mary an indictment was 
attempted in the King's Bench of those members who had, 
in consequence of the proceedings touching the question of 
religion, quitted the House without permission ; but this case 
never came to an issue ('* Pari. Hist.," iii. 312-335). The 
attempt to exclude a member of the Lower House from the 
sittings by royal order (1571) was given up. The issue of 
these conflicts resulted finally in favour of the Lower House. 
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CHAPTER XXXIII. 



Now that a generation had passed away since the Wars of the 
Roses, and a new one had grown up under the orderly discipUne 
of the State, the time at last drew nigh for resuming the 
work of ecclesiastical reform, which had been interrupted in 
the fifteenth century. 

It is difiBcult for us to realize that period of the Middle 
Ages in which the Church is the representative at once of 
politics, legal knowledge, diplomacy, education, literature, 
^ and much more besides ; a period in which the clergy were 
not only father confessors, but belonged to the State as 
chancellors, treasurers, ambassadors, justices, clerks of the 
court, barristers, attomies, physicians, accountants, and secre- 
taries; and as such, therefore combined in one great class, 
rendered exclusive by celibacy, the whole of the rights which 



* For the history of the ReformatioDf 
the one-sided but authentio ** Hi»tory 
of the ReformatioD," by Burntt (1681, 
3 vols, fol.), is still of the greatest vulut*. 
In modem times : Vaugban, *■* Revolu- 
tions in English History," it., '* Revolu- 
tions in Religion " (1861) ; A. Amos, 
** Observations on the Statutes of the 
Reformation Parliament in the Reign 
of King Henry VIII." (Ixjndon, 1859). 
Among the numerous motlern supple- 
mentary works may be especially men- 
tioned : J. Gait, *' Life of Cardinal 
Wolbey " (1846). For the times of 
the Puritans : Samuel Hopkins, ** The 
Puritans in the Churchy Court, and 
Parliament during the reigns of Edward 



VI. and Elizabeth" (New York, 
1859) ; J. B. Marsden, " The History 
of the Early Puritans," and **Tho 
History of the Later Puritans." But 
above all, J. A. Froudo, "History of 
England from the Fall of Wolsuy to 
the Defeat of tlie Spanish Armada," 
vols. i.-xii., hereafter quoted from tlje 
edition of 1870-1877. Out of the 
copious matter contained in the latter 
work I may hero especially draw atten- 
tion to the proceedings against Queen 
Anne Boleyn, vol. ii. c 2. and App. ; 
the characteristics of Henry VIII., 
vol. iv. c. 24 ; the action against 
Mary Stuart, voL xii. c. 69. 




156 Constitutional History of England. 

resided in all branches of intellectual labour, whether official 
or not. From this fusion of the intellectual and moral life of 
the nations into one institution arose property, magisterial 
control, and the power of the Church, and it grew up into that 
universal State of the Middle Ages, which attained the out- 
ward zenith of its power at the commencement of the pre- 
ceding period. .Since then a state of tension had by degrees 
come about, in which the Church had, to the bulk of the 
people, become a mere outward institution, and to the upper 
classes in many respects an object of aversion, and in which 
the old rights of the Church had ahready become jealously 
regarded privileges. The beautiful office of mediator, which 
in the Anglo-Norman period, and In the great eriais of Magna 
Charta. had been undertaken by the English prelates, had all 
but passed out of mind. The high ecclesiastics had been for 
a long time past no longer mediators, but rival candidates for 
political power. In the Wars of the Boscb they had proved 
themselves to be a body devoid of moral influence. After 
ecclesiastical property had, by the Church's own fault, been 
diverted from its original purpose, the Church still claimed 
{though now with inadequate means) the fulfilment of the 
humanitarian duties of the State as her own monopoly; 
whereas the laity had now the judgment, the will, and the 
means of fulfilling such duties itself. After the causes had 
pradually disappeared which had induced the clergy to 
emancipate themselves from the magisterial power of the 
laity, BO as not to degenerate into the disunion and barbarity 
of the feudal state, the Church insisted with all the more zeal 
upon her exemption, as being a class right and privilege ; and 
this, owing to the over-indulgence of the spiritual courts, led. 
in the shape of "benefit of clergy," to the exemption from 
punishment of ecclesiastics, even for notorious crimes and 
immoral conduct. Now that the close of the Middle Ages had 
opened to the European populations new domains both in 
the physical and in the intellectual world, now that tha 
thoughtful spirits of the age had become involved in a moi 
ment such as had been hitherto unheard of, the j3hq] 
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demanded that intellectual life should stand still, because her 
leading functionaries could not and would not keep pace with 
its progreas. Although her intellectual and moral foundations 
had been shaken to their lowest depths, the Church still 
remained in possession of all the estates and rights of power 
which ever remain for some time in a human community after 
the moral justitication for their possession has disappeared. 
This is that eternal contradiction out of which the great 
reformatory tasks of the State proceed. This contradiction 
now took poefiession of the whole of the Catholic world, and, 
by the complete alienation of the Roman Church, implicated 
the papal chair in the network of intrigues and struggles of 
the European great powers, abolished the former solidai'ity of 
Catholicism against the propagation of heresies, and thus 
everywhere opened a freer scope for the aims of Eeformation. 

In tbeHe struggles of the Reformation a dual movement is 
to bo diBtingmshed. The first is the fight made by liberty of 
thought and conscience against the Roman intellectual 
tyranny, a fight waged by certain bold thinkers and a small 
^portion of the clergy and laity, who are urged on by the dticp 
i40n\'iotion, gathered from the Holy Scriptures, that essential 
portions of the Roman Catbohc dogmas and doctrines were 
the work of mnn, and inventions for enhancing ecclesiastical 
supremacy. The second movement is the striving after 
national independence against the Italian suzerain, and this 
supported by the great majority of the iieople. This second 
idency is, in England, by far the preponderating one.\ After 
classes of society were united in the Upper and Lower 
[ouses under the Plantagenets, aft^r the nation had leaint to 
il itself a imity, the insular popular aversion to the Roman 
primate also returned. It is at first the sense of national 
exelusiveness and independence which revolts against the 
universal ecclesiastical State. Whilst the German Eeforma- 
tion is primarily the outcome of an intellectual movement, 
and of the deep conviction of the errors of Catholic doctrines, 
and only in a secondary manner reflects upon the State ; the 
ingliBh is at its very outset a national political act which 
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only after the lapse of generations deepens into an intellectoal 
movement among the mass of the people. It is. therefore, at 
ita outset "more practical," that is, " more esternal." As the 
Boman Church had become secularized in Redness of property 
and political institutions, so also it was attacked upon this ex- 
ternal ground, in its possessions and in its suzerain ; the cast- 
ing off of the suzerainty of the Boman bishop is the first aim. 

Henry VIII. had been personally trained up in Catholic 
doctrines. He had in person taken part in the dogmatic 
controversy of the times, by hie treatise against Luther earned 
the honorary title of "Defender of the Faith," and had eren 
himself zealously caused the persecution of heretics ; but yet 
in the coronation oath, touching the constitution of the Church, 
he had with his own hand made the correction: " nott pre- 
judlccall to hys jurisdyelioti and dignity royall" (Ellis's letters). 
In the part he took in European intrigues he had always 
dealt with the papal i-urht upon the same terms as with other 
great powers, and had gained sufficient esperienee of its 
friendship and enmity not to over- or under-estimate it. But 
his divorce proceedings had brought him into complications 
out of which there was at last no other way of escape than by 
breaking with the external authority of the Bishop of Eonie. 
In this state of aifaira the King could not rely upon tb*- 
dootrines of individual reformers, but only upon the great tide 
of national opinion, upon the insufficiently educated bnt 
influential parochial clergy, and upon the mass of the [leople. 
Their sj-mpathies everywhere accorded with his political ten- 
dencies and his personal wishes, and afforded him a support 
similar to that which in former times the House of Commons 
had afforded to the Plantagenets against the barons. ¥e#' 
even with these sympathies in his favour the revolt agai 
the universal power of the Church was still a daring step, 
was the renouncing of obedience to the highest legitimate 
power, a breaking with the whole system of authority of the 
Middle Ages. But the boldness and acumen with which 
Henry VIII. carried out the scheme upon which he had 
solved, gives his ruthless and violent jwrsonality a providi 
significance for England. 
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Whilst it diBclaimed all connection with the Lutheran and 
iformed doctrines of the Continent, the new legislation was 
ihered in by univeraally popular measures, by the abolition 
ecclesiastical dues and some administrative abuses."" 
The first decisive step ia the complete separation and 
.ancipation of the ecclesiastical bureaucracy from Rome, a 
ire- enforcement of the " prmmittiire," and strict prohibition of 
every appeal to the eurin, "in consideration that the Kings 
of England have never had any other superior but God alone," 
The papal right of dispensation was transferred to the primate, 
the sale of indulgences forbidden, papal indulgences declared 
nnll and void, the grant of the pallium freed from all influence 
of the cvria, every doctor of Roman law, be he cleric or lay- 
tan, declared capable of exercising the magisterial rights of 
le Church (as vicar-general, chancellor, or justice). The 
King again exclusively assumes the right of appointing the 
bishops. The whole body of the clergy is immediately sub- 
jected to the civil jurisdiction and to all the coercive measures 
of the executive. 

I The second decisive step is the secularization of the ecclesi- 
^tical property by dissolution of the monasteries. They were 
tintil then in alleged possession of one-fifth of the land in the 
realm, and possessed a revenue about three times as large as 
the ordinary receipts of the Crown, an income very unequally 
distributed amongst from four hundred to five hundred insti- 
tutions. The idleness, licentiousness, and immorality of the 
monks were notorious, yet the King considered a formal agita- 
riion necessary to reconcile the nation to this violent attack 
ipon the existing legal estates. The Crown acquired by this 
leans £500,000 personal property, and at least £131,000 
annual rents from real estate; according to otlier esti- 
mates, three, four, or even ten' times as much. This mass 
of wealth was partly expended for immediate war pmposes, 
partly granted to the nobles and gentiy with royal profuse- 
ness, partly parcelled out on State account, partly employed 
for the fortification of the country and for improvements, and 
the cpociiB of tlii> Bi^furiDatioD, c/. the oirurauB at the end of the ChapUr. 
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for the endowment of new bisboprieB. Thus were the estates 
of the noblest families in the land at once mode dependent 
upon the legality of the Reformation, and the former majority 
of the spiritual peers in tbe Upper House was changed into a 
minority by the deposition of the abbots and priors. 

Partly simultaneously and partly subsequently there were 
added to these concrete measures, which were directed RP ninat ■ 
the external ecclesiastical state, the comprehensive and fon 
declaration of the " royal supremacy." In 25 Henry VIII. i 
had already been declared that Convocation should issue i 
new canons without the royal consent, nor execute 
without the royal jilacet. By the formal declaration of suprc 
macy, however, the King now, as successor to the papal 
power, takes up the ground of divine appointment with equal 
legitimacy, and with it continues the ecclesiastical constitution 
as it had hitherto esisted, as well as its legal protection 
by capital punishments for hteregin, apoatagia, sehisma, as a 
portion of tbe royal prerogative. After a single attempt t 
applying to the denial of supremacy the punishments : 
flicted in the Middle Ages upon heretics, Henry VIII. dot 
not scruple to apply the capital punishments for high treasQ 
to the violation of these new prerogatives of the monarchy. 

Up to this point the Reformation had only been extern^ 
without any separation from the Eoman dunmn. This is th " 
very point at which the external character of the movement 
appears most outrageous. Whilst Henry revolutionized eccle- 
siastical property and constitution, dogma is only incidental 
mentioned. Parliament had certainly empowered him ' 
appoint a commission "to agree upon a new form of 1 
national religion." But the work was only begun in a hesita 
ting and vacillating way, and it was hardly known how to e 
up any new mutter, Gardiner's Sis Articles still teach t 
doctrine of transubstontiation, refuse the cup to the laitfi 
retain auricular confession, Masses for the dead, and celibat 
and confine the reading of the Bible to persons of rai 
^Tiilst on the Continent streams of blood flowed on accoa 
of the creeds of the Cburcb, political negotiations are 1 
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P began for the adaptation of a "national" doctrine of faith, 

in tlie course of which Henry dies. 
W What was most unintelligible to the Continent, and was at 
times an object of aversion, was the manner of carrying out 
thia royal reformation. It waa not bo much the rule of 
passion or caprice of a despot, but it was Ilichelieu's system 
anticipated, whiclt, in accordance with a well-conBidered 
State plan, always crushed tho head of opposition at once, 
in order to prevent "contagion," In the first stage of the 
Reformation, after formal proceedings and deliberations in 
the Privy Council, it was determined to hang the prior and 
three monks of the Charterhouse in their canonicals, •■nmm 
populo ; and the clergy at ouce submitted. In a second stage 
the executioner's ase again falls on the heads of the opposition 
(the Chancellor Thomas More and Bishop Fisher). In the 
later stages, from time to time, single executions in special 
L provincial places are determined on. The execution also of 
B-iwo queens, which was indirectly connected with the Keforma- 
ir tion, took place with the strict ceremony of a judicial trial an^ 
judgment. It is in like manner State policy wliich sacrificed 
the most faithful aud most successful servant of the King, 

»Lord Thomas Cromwell, to the passionate hatred of the high 
«lergy and magnates. Statu policy actually succeeded in 
localizing the civil wars which followed tho Reformation, and 
in easily suppressing them, though at tho expense of violating 
the highest principles of Christian morality, for which retri- 
bution follows. 

The Reformation was only fully carried out by the regency 
under the name of Edward VI., as well in dogma as in 
Church ceremonies and the liturgy, in the abohtion of celibacy, 
and in the general licence to read the Bible. This Protestant 
reform was the work of Cranmer and other men of true reli- 
giona convictions. But the opinion of tho nation was still 
divided. The religious confusion caused party spirit aud dis- 
satisfaction, distress and social differences throughout the 
country, with which the regent, the Duke of Somerset, was 
not strong enough to cope. Once more, with the govern- 
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ment of a protector, the rule of the nobles reTived, which 
pressed with heavy hand upon villeins and the iabooriug 
classes, and which, amid famine and pestilence, financial 
distress and debasing of the coinage, squandered the resources 
of the State, and raised the expenditure of the Court from 
.£14,000 to ^100,000, dissipating Crown lands to the value 
of £1,500,000 in the form of grants of favours, sales, and 
exchanges to the enrichment of the ministers and then- friends. 
In this position the weak regency succumbed to the ambitions^ 
intrigues of the Dnke of Northumberland, who, in the ci 
fusion of the times, even endeavoured to seciure the snccesai 
to the throne in favom" of his family. 

Seldom has any reformation been apparently more quickly 
suppressed than this English Reformation under the Catholic 
Mary. Once again it is State policy to which the higher 
intentions of the Ecclesiastical Reformation are sacrificed. 
It was not merely the popularity of the legitimate daughter 
of Henry Vlll. which gained the rapid victory over the rival 
Queen, Jane Grey, but it was the threatened danger of a return 
of dynastic struggles, which rendered both Parliament and 
nation subservient to the will of the Catholic monarch and 
ready to Baerifiee all else to the temporal interests. The 
abolition of the royal supremacy, the re-introduction of celi- 
bacy and the Mass, passed easily through Parliament ; indeed, 
through the Upper House without any opposition. One thou- 
sand five hundred (according to others, 3000) clergymen wei 
driven out of their places; 284 persons were burnt, among 
them Ai'chhishop Cranmer, four bishops, eight gentlemen, sixty 
women and children. Mary might have made any demands 
but one — the restitution of the ecclesiastical estates. ~ 

The reign of "bloody Mary" la, however, only a shi 
interruption of the Tudor system. In her successor, Elii 
beth, the glory of the English monarchy becomes onee mi 
concentrated. The true nature of the Roman Church hi 
displayed itself to the nation in its most repulsive fomii 
Chastened by severe trials, strengthened by faith, enlightened 
by examination of the Holy Scriptures (now no longer closed 
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F to the people), the Proteataut religion now strikes its root 
I firmly into the hearts of the people, attains by a careful 
i revision of the Prayer-hook, the Liturgy, and tlie ritual, a 
' form sympathetic and intelligible to the great majority of the 
English people, and thus renders possible the re-establish- 
ment of a united Church in a united nation. By the Act 
of Supremacy (1 Elizabeth, c. 1) and the Act of Uniformity 

1(1 Elizabeth, c. 3), Ehzabeth, as ruler of the Church, declares 
■the Protestant Church to be the State Church "as bj law 
establiahcd ; " and the whole population as lawfully belonging 
to the State Church. Every cleric, every Englishman in any 
public office, and on entering the House of Commons, has to 
take the Oath of Supremacy. The Thirty-Nine Articles weri) 
also subsequently confirmed by Parliament. The later statuten 
of Ehzabeth appear only as supplementary to these — 5 Eliza- 
beth, c. 1, for assurance of the Queen's royal power, all estates 
and subjects; 13 Ehzabeth, c. 1, against bulls from Rome; 
18 Elizabeth, c. 12, for ministers of the Church to be of sound 
religion ; 23 Elizabeth, c. 1, against Mass; 27 Elizabeth, c. 2, 
for the departure of Jesuits and priests; 35 Elizabeth, c. 1, 
against sectaries ; 35 Ehzabeth, c. 2. against popish recusants. 
Thus ho-s the Enghsh State Church become established, inde- 
pendently opposed to the Roman Ecclestaatical State, sub- 
ordinate to both King and Parhament, and incorporated iato 
(the civil community. The royal supremacy has become a 
necessary presupposition of the present political system, with 
^ its consequences for the external life. Not until this Act 
has been passed do we find the monarchy upon the pinnacle 
at its power under the long and glorious reign of the Virgin 
Queen. 



Note to Chaptih XX XI II.— Che 
(fporljd at tl)c Sefarmatian may bi> 
divided in (ho Tollowitig nialiiii^i : — 

1. The nntional Chiiwli of lltury 
VIII. BppeiirH aa a cuDtiouiitiaD of the 
taternol jHilicyof (ho first Iwenly jcurs 
of hia reign. Elenr; had bj predi- 
lection HDd witi) tolcrablo aacccaa 
g jaiiod in (ho com plications o( tliu 
Eurnpennciibincteof his time. Ho bad 



fuund for Bucli pnrpoies, in Cardinal 
Wolacj, ft veraalili- miuisler. who tm a. 
mntch for the atutcBmou of the Conti- 
nent, find perbupB more than their equal 
in dupliuity. But the proceodinga ru- 
Iiiting (o tlie ro;n] dirorco had twcomo 
nt last irretrievnbly entangled in the 
dynnstio and political co.npltcBtionB of 
IhoContinent.tistbcKiiiguclinowlodci^s 
nftor hifl own fasLion by abandoning 
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Woleey. I iiinied lately iiflet tlie over- 
thmw of his master, and with the tatter's 
oonsont. a hithurto aubonlinnto Dervant 
of Wolsey bogged and ubtaineil an 
nudieuce of the Kinj;. The ol.jcct was 
iloulitliMa the gaggcstiim tbnt tlie King 
might savo hia boDour aud Lis lodo- 
pendcnce by auigaing Uia mBtrimoniiLl 
question to the aathoritiea witbiii his 
o«ra rc^ilm, by rcnouauing the sn- 

Etemncy of thu Bishop of ttomc, asil 
y a raiiMntnption of the royal powers 
nlronet Ui the cxtoQt in which ihiy had 
cxintod down to JIagna Cbarta ; iu ful- 
filment also nf tbe uatloiial vrislun and 
aims of tho CommouB, as tbey had hma 
plainly cnoagh dechtred in the four- 
teenth and fifteenth centuries. The 
modeati clever, and determined roun- 
cUlor, for tbe realtzutiiiu of Hiii:h plana, 
eppcfirs after a few moutha in the King's 
council, after n few years as Lord 
Thomaa Cromwell (nllimatcly Eiirl of 
EBsex),attho htud of tlie GovemmDut, 
SB Uie author and leader of the con- 
nected cbain of parliamcntBry Ktatutcs, 
ordinances, and mcaaurea. The so- 
called Bt'fommtion PBrliameut, which 
was eon vened to carry out this plan, was, 
wUli many prorogations, in constant 
aetivity for the compassing of this 
ubjeot Irom November, 1529, to April, 
1536. With great skill the initiative 
WDs taken by an address of the Com- 
mons, in which on the one side com- 
Claint was made of Iko in<^iciuie of 
oretieal teaching ("frantic and itedi- 
timis books contrary to the trao Cntholio 
faith "). and on tbe other side the 
notorioos wenknessea of the Cbiuch 
appear as a long list of Datiooul griev- 
uueos with tbo strongly promini^nt 
iiccuaation "that snch ecclesiastical 
laws and measures attack your Majesty's 
prerogative and do your faithful subjects 
jniovous wrong." The defence of the 
Chureh against this was difficult, aud 
was conductcil io an cxcocdingly weak 
manner, with the excuse thafif certain 
of the Church's members should un- 
happily so far go nstrav, that cannot bu 
iaid of all." The indiotmuut, charge, 
and the defence of the bishops are 
given In Fronde, vol. i. chap. 3. It is 
oharactcnBtit thxt tbe senile prelacy in 
this situation thonghttontreugtheotlie 
respcet for the Church by the burning 
of certain heretics. It was only when 
tbe new laws began to become mure 
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inelsive that the prelates fliund their 
spokesman in Bisiiop Fisher, then 
seventy-six years of age. In tho 
Upper House (to whicJi forty-four 
temporal and forty-six spiritual peers 
had been anmmoned) no serious 
opposition was maoifeeted. In tlie feel- 
ing that the Conrt, the Coaimona, and 
the mass of tbe huly were all agiunst 
them, the Lords sgr^d to one measure 
after another. The snccesiive order of 
them in detail belongs to pailiamentajy 
history ; they have been grouped above 
as nearly as poeuhb according to tbe 
connection in which they proceed ttam 
a well-coasiderod plan. Only on the 
first declaiatioo of the royal supremacy 
both Houses of Oonvocation timidly 
sought to make tho reservation "sole 
and supremo head of the Church, bb 
far as is allowed by tho law of Christ" 
By tbo declaration of supremacy the 
nation»l Charch comes iuto an irre- 
concilable opposition to tho Bontan 
Catholie, yet still with the cxpnsa 
reservation that there was therein nu 
intention of swerving from the "ocua- 
munity of the Christian Cbnrch in 
any articles of the Cutliolic failL ~" 
Christianity, or in any other tT ' 
nbioh have been declared by the 
ScHptures and the Word of God a 
necessary to salvation." Tlio intenik! 
contradiction of such a prooecding 
was sure to nuike itself immediately 
felt. Henry Vlll. was aware that 
with eccleaiaslicul Rome no sncli 
oompromiscs could be made as with 
diplomatio Rome. He saw himself con- 
fronted by a system which must either 
bu absolute and sovereign or else oould 
not exist. The choice was only left hiui 
between being the conqueror or tbe 
conquered. Ho would not suffer any 
doubts to urlse as to his decision on this 
point. In order to sujipresa by tone 
tho opposition to his supremacy in 
the highest of his fimcIioDaties, be 
allowed the new laws to liike tlwir 
bloody course ogiiiust his I'hanovlior. 
Tbomas More, and sgaiost Biabop 
Fisber, On the other side, llie question 
of dopna became for him precisely a 
question of honour anil chiuncter. 
Tho oonformist Catholic powfM of 
Europe, as representatives of e«'"' 
lisbed authority and legitimacy, i 
leagued and banded in - - ' 
against tbe nonconTonnist ai 
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t powers. Bhould Henry, turning 
liU Mck DpoD bit edacntiou, bin coii- 
victiODa, kiB participaUoa in thcolugical 
contraToiBj. and bis whole put career, 
join tbo diBfleuting party ? Shortly 
before the diasolution of the monas- 
teriei, and in » difflonlt etalo utexieraal 
iifTsin, be liad, indeed, by ten Articles 
toochiDg- tlie doctrincB of the Sacm- 
rnents takoa itApa bncards an approach 
to the Augsburg Confeegion. uuE a 
definite renuDciation oF the old dogma 
waa a. moral impoiwibility Tor Henry 
VUL And the great initjority af the 
population also ationed itaelf pawive 
m qncations of Siitb. An individual 
doea not chiiuge his faith in duys or 
monthi, and fortunately nntiotia still 
1cm: clumgcB in religion have ilieir 
m-igin in the deep convictions of single 
men, irho, tealeil by hanl triHU, gain a 
convint^ing' power over others : llicM) 
changes prucred, accordingly, from 
Diinoritieti. Uonry VHl, nas iWirons 
in Huotlier direction to allow tio doubls 
SB to the limits of lis aygteni. Ho 
accordingly let penal Justice tukp its 
cmine, by the burning of a nnniber of 
heretics on account of their Catholii; 
heresies; he did not oven scruple to 
sacrifice his upright and faithful servant 
(Jromwrll to tlm deadly enuily of the 
aristoeracy and of orthodoxy. From 
this vacillating atute of aflkirB thow) 
six articks of Gardiner aroeo, which 
teucli Ihc Real Prewnce of the Ucxli 
maA blood of Christ " in the form, but 
not in the substance" of the bread 
and wine, and retain the private Uuss, 
celibacy, aud vow of choatity. "In 
I Henry Vlll. no froo self-devotion, no 
I . loRiacsB of soul, and no real synipntby 
lot any living man can be discemrd: 
thoyBre nil in his eyes nothing bill in- 
atrDmcuts, which he first uses and then 
breuks. But he has an unrivalleal 
practical i atoll igenoc, nnd an energctie 
activity that is employed in the general 
interests; he combines a Ccklent-M of 
|>urpoeewitha constant firmness of will. 
One follo«tstL«eoureeof bis reign with 
H mixture of abhorrence and admira- 
tion" [Banke, "Kngl, Gesch.," i. 224). 
Only too apposite is the i>arallel to 
liichelieu which I have drawn above. 
A Beformaticin so politic as tliis could 
certainly not exempt the English nation 
trora the terious and severe struggle for 
I the CliriBtion troths, but eould only 



postpoDu the issue of the conSict to lahir 
generations. A system of this deserip' 
lion could only clone witli luJf VMa- 
aurcs, viz. 32 Henry VHI. c. 26, iM 
Henry Vlll. c. l,audi na weteijuiokly 
abolished in the succeeding reign — au 
illustration of the eternal troth tliat nu 
man sJlonld dare attempt to become a 
jclbrmer in ecclesiaaticnl matters with- 
out having a deep and hearty coDvic- 

2. The dogmatic ReformatioD nnder 
Edward VL endeavoured to provide 
11 le kernel that was lacking. Its 
spiritual originators are Hidley and 
more especially Archbiabop Oranmcr. 
whose cliarnctor, in spile of a yielding 
clemeucy, tcuvcu no doubts in the mind 
as tu hia truthfulncH and his desire to 
do right, and to whom it was also 
voucliaofud to seat the troth of his con- 
victions by his deatli. Tho same dis- 
position lies in the frotector Bomerset, 
and in the youthful King himeelf. As 
nn oiilcomc of real personal conviction, 
the Protestant doctrines ef justiflcation 
by faith, of moral eelf-guidaooe, and 
Bt'lf-ieaponsibility which can attain in- 
ternal peace by individual ootions, with' 
out the need of the mediating aorvices 
of the priesl, now assert themselves- 
Thc Common Prayer-book has became 
tliQ imperishable monument both of 
the national temperament and of tho 
religious fuelinga of the time, Tho 
docUlnes of distinotion in the sacra- 
ments, the abolition of the confesbional 
and celibacy, and the reform of tho 
ceremonial and liturgy me completed 
with tiio forty-two articles. But it 
mnild not be helped that, iu the eye* 
of tbo laajonty of the people, it was 
more a change of government than a 
change in religion that had taken plaec. 
Innovations iu tho services of the 
Church and in the Liturgy are at all 
times unpopular. The masses had 
learnt other roles of faitlt, many felt 
anxious in their conscienceii, othn* 
again felt themselves impelled to a 
more extensive agitation; anioog the 
wealthy classeB the interost of a new 
iici]uisilion still struggled wilh political 
Bcrupieaagaiust the innovations. Thia 
confusion of minds clashed with severe 
BOcinl ditHcnlties, which required a firm 
guiding hand. In a time in which 
monarchical despotism wan ronro than 
eiik regent t^tood at 



IGG 



Constitutional Ilistorij of England, 



ibii helm of the Stnto, whose inclina- 
tiun for a pcreoQal govenuueiit wbb 
in contHwt with his capacity. Tlia 
Protector Dnka of Bomcrnct, the uncle 
of the Kiog, liad rid hioiHCir of the 
rogenoy counril, whtdl Henry VUl. 
liad inBtitut- d by his Inel will, witbont 
poeBesaing the cup&citr of cxerpising 
aiiHatorial powcrit an the sncceEsor of 
such nil olignlute ruler. The uhbup- 
(•eBsfolly conducted foreign affuira are 
poDiptientcil by the ttill more difficult 
iaternal oaea. A frivulouB urislocralic 
riAftuifl again returns, which emUttcrs 
the country people by tbe conliiaiti»n 
of tbe commoD lands in favour of the 
lord of thu manor, by dltcrse acts 
• if opprcwinn towordB copylieldors, 
tenomtB, and the laboniiug cloHjee, 
oombined with famine and peatUencc. 
To thcGO is added the ineicueablc cm- 
fixcntion of the properly of tbe hoepilals 
nnd guilds, tlio eoiznru of oonsiderable 
lands bclougine to tbe episcopal teot, 
a« well as Ihc embezzlement of tbe great 
mou of CroTfn lands of tbe value of 
£1.500,000, which, in Uio form of 
gmnls, ulienationB. and eicbangcs, ic- 
maincd to the ezlent nf at least one- 
tbinl in tbe clntcbea of tbe "fiieitds" 
of theministcra(Froude,v.l28). Oaco 
again tltc work of Refomiation clashes 
with the secular interests of the State 
in a manner that was fatal to both 
parties. Tbua, in an unfortunate bonr, 
tbe intriguea of a party goTcmmont 
by nobles retnm. Tbe sellish upstnrt 
Norllinnibcrlnod, in bis restieas ambi- 
tion, brings tbe Rntcetor to the scaffold 
nnd seizes tbe reins of gorcrnment, with 
thu ulterior design of briuging thu suc- 
ci'Bsion into bis own family. 

3. The Cntholio Kostoration nnder 
Mary in explaintdby tbe political situa- 
tion. UpOTi tbe youthful rival Queen, 
Jane Grey, " the nine days' Queen."' 
was fustened the capital crime of ber 
fitber-in-low. The rtmtinbranee of 
tbe Brislocratic harsh nesB lowurds the 
poorer population hod c^strauf^cd all 
hearts from Northumberland. No one 
tmsled this man. In the heartless, 
Belfisb re)!:enej' council at the death of 
Rlwurd VI., there was, indeed, no man, 
no family, und no pnrty wbicb enjoyed 
tiie yubliu couHdence. The wcll- 
fonndiil feeling of the necessity of n 
inonarchicnl rule turned areonlingly 
Hlmnst nnauimouiily lo Iho Ic^ifiuiale 
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heiress of the throne, the daufijitei oF 
Henry VUL, already sorely tried by 
fortune. The religions opiuions bail 
not OS yet become deared. The newly 
constituted Parliament consisted of 
about one-third of Protestant members, 
ti^thcr with almost two-thirds wbo 
wiTeanppor1<Tsnfa"uatiocal Church." 
which was inclined lo treat thedogmaa 
of faith all open questions. Tlv 
snpporLers of tbe papal ecclesiastical 
government form still a tUminiohing 
fmction. But the majority, oonsider- 
ing only tbe exigencies of tbe timefi, 
mcntlced the reformatory It^glation of 
Edward VI. in sucba frivolons taaniicr 
that the steadily ItDmaoizing temlenoT 
Itained the upper hand as early as in 
Maiy's second Parliament, to which 
tbe BberilTs were expruaaly ordered t" 
send men of tbe " wise, grarc, and 
Cntholio sort." This honourable (u- 
scmblj- joined with the Lords in a sup- 
plication, which in deep wirrow for thu 
past prooecdin^, repeals tbe Acta of 
Parliament against thu Pope " under 
the condition thiit be willconGim their 
acquisitions of abbey and foundotic 
lands." At this prise these wisA w 
allow the Queen and her fanatle, 
ciiunsollors full liberty in Ihe bumli^ 
of the jjrimato and the chiefs of fti 
t^tantism. From time to time tbe n 
happy woman upon tlie throne heliefi 
that by the acceptable sacrifice f 
licretic-bumings she would see ll 
hopes of the birth nf a succeBsutrealia 
Tbe third "RccoDcitiation Parliament " 
displayed tLn debasing spectacle of 
Lords and Commons follingdovrn upon 
tiieir kucea, eonfesiiing in all humility 
the sine I'f their apostasy, and receiv- 
ing com pUite spiritual absolution at 4o 
linndB of Cardinal Pole, — reserving tlio 
IvweeEsioo of the ecclesiastical oslatea. 
Thus did tbe political party of the 
national Clinrcb moke a rctrngradu 
movement from Protestantism to popery, 
iLud at the same tinm ruined itself in 
tbecslimiitiouoribenation. Btillmon) 
cioctly eharacterized indeed was tbe 
udturo of tbe Catholic counter-mfor- 
malion and its leaders in KngUnd; 
"Salnni Bomajn qnarilii. tola Btma 
dairutt via," «» Gbnvill had once 
upon a time exclaiucd to the n 
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nccompank'd by the liorribic ecencs of 
11 Spaatsh luquisitiou, was a lime nf iu- 
temol pnriflcatian which under "liloodr 
Tilaxy'' for tho first liino csUbliahed 
tlio EngluJi Churcli iu tbo htarU of thu 
]>eopte. 

4. The Anglicau Stnts Choroh of 
ElizalHrtii ia Uie fusion of the eitenuil 
«ud iotcnial aides of ILe Itefunaation. 
lu siBiwo conviction und in tho olear 
comprchenKJon of her tuyul vucatiati, 
sJle restores tlie tojal aupreloac.v of hoi 
father and her brotlier'a work of refor- 
mation. Fombiaeil in one great out. 
'rho docided il«p nf the Queen is 
followed at oooe by tho sanction of 
Furliament in the Act of Supremacy 
iindUuifonnity.l Elixabetb.c. 1, 2. lii 
the Upper House now only nine secular 
ueen with nine bishopa vole ngBinst the 
Comioon Prayer-book; of EMOO cleigy- 
lucn in England only 189 were com- 
|ielled by IIub Bcformation In lay down 
their lirltigs. In real convictiun, the 
noman Catholic faith still lived on In 
lously iliminishing minority. 



Tbe worliHy idea of a Church 
which shoidd politically sepaiate itself 
from Calbolio CliriBteudom, and yet 
should remain Cutholit? in itH fuitU, 
has eumpletoly disappeared 1 Tlic dl>- 
tinguishing doctrin^, the discarding of 
(lelibaoy and tite confcBsional, tho fun> 
tiamental doctrine of justification by 



faith, arc uot oonvonlional forms of 
belief which baTO boon Icamt by heart, 
but they ate in bormony with the manly 
cliurocler of tbis people. On that very 
ucconu t they mostly follow the doctrines 
nf Luther and Melancthon, but in 
flobcr dogmatism aometinies resemble 
luore tbuBe of Zwingli and Calvin, wilh 
a comparativoly small od mix turo of the 
[•coleBiastioal doctrines of Auguatine. 
Tloy reject the casle-ByDteni of tbe 
mcdiieval Church, and resolutely sub- 
urdiuate tho Church in its outward 
oxiitenoo to the executive, rejecting 
all foreign control on enrth from beyond 
tlic four seas. The Anglican Church 
la uu longer a political system, but an 
honest Prolcstont faith, which con- 
stitutes itself as a Church, in the fixed 
intent to act rightly and in a Christian 
Mpirit. Under severe trials the vio- 
torious power of religious conviction 
liHH awurtod itself in the face of every 
diplnmutic policy. And tbna is Uu> 
poeition of the Church henceforth fixed 
with regard to tlio Protestantism of tho 
Continent, with which Elizabeth and 
her statcsnien openly, loyally, and slead- 
fustly enter into on aUianco. All tho 
csseatial points of tbe Anglican Church 
hove been completed iu the Urst year 
of Elixabeth'ii roigu. Her later laws 
itre only xupplemeiitary, eHtublishing 
mid ettengthcuing it Rgaint^t tbo an- 
tngoni^ who assailed her from opposite 
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CHAPTER XXXIV. 

®6e Court of ^^(nt) yTommission niil) iljt aiiminfsttatibe ^j 
Otgnnijaiion of iljE ^talc CTiJuitl). 

The administrative syatem of the State Chureb was doTelopi 
from these events in consistent legal continuity. The Churd 
had groiTO up aa the school of the people ; hoth for State 
and people there existed only one ruling Chiu-ch — one Church 
proclaiming the Word of God, organized' in au established 
bureaucratic form. According to the news the nations bat 
held for a thousand years, there was on that vei-y aceoiin 
only one Church. And this view was based upon the j 
reason, that the rights of marriage and kinship, the law < 
inheritance and all moral family relations fi'om the cra( 
to tbe grave, the public instruction in all grades, and tlii 
intellectual life of tbe nation, and all institutions which sei 
the civilizing and humanitarian purposes of the conunca 
wealth had been for centuries bo closely interwoven with I 
legislation, administration, and judicial system of the Churoli 
that there was no room possibly for two Churches in oiM 
political system. According to the spirit of the times," 
rehgious ideas could not he mere spiritual ideals. In the 
same degree in which the Roman Catholic Church bad become 
external, the State Church also, which had become s 
from it, could only find its support in real estate, in ecclesM 
astical authority, and in the person of tbe King. The esi 
ence of the great creation of the times and the nation, 
possession of many thousand livings and of newly aoijui 
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property upon secularized soil, now stood and fell with the 
ensuing political institutions. 

I. For supreme Church goTcmment the high spiritual 
court, ^awn of ^iag UTommtSSion, was estahlisbed. The 
right to this organization had been already in principle 
recognized hy Parliament under Henry VIII. Tiz. "to visit, 
repress, redi'ess, reform, order, correct, restrain, and amend 
all errors, heresies, abases, contempts, and enormities which 
fall imder any spiritual authority or jurisdiction." Henry 
VIII. had sagaciously placed the first organization in the 
hands of one man, his vicar-general. Under Edward VI. a 
general visitation by mixed commissions after the manner of 
the six circuits of the seciUar jm-isdiction had been arranged. 
Elizabeth, by giving to her supreme court a corporate form, 
was the first to endow it with a definite character, and 
though it was still separated for the two great ecclesiastical 
provinces, yet in both it remained an attribute of the royal 
sovereignty. "All such jurisdictions and privileges, as were 
formerly exercised by a spiritual or ecclesiastical power for 
the visitation or correction of the Church, shall be for ever 
combined and boimd up mth the sovereign Crown of this 
realm " (1 Eliz. c. 1 sec. 16 seq.). Whilst the Church attri- 
Ifcated to the bishops and their primate a chvine appointment, 
Ube had declared these powers independent of every other 
will and influence of any estate. In this complete sense, 
the government of tho Church could now be seen to have 
passed from the Pope to the King, and these powers, restricted 
to the " carrying out of the Reformation," had been at first 
[delegated by Henry VIII. to his vicar-general. After this bad 
'been completed, it appeared necessarj', according to the system 
of the Church of the Middle Ages, to delegate the supreme 
jurisdiction and supervision to a bench-court. By the Act 
of Supremacy tho Queen was empowered to form a "Court 
of High Commission" of this sort, with officers, who were 
revocably appointed by patent, exercising concurrent juris- 
diction with the Privy Council in temporal matters. Its 
institution is what is in Germany known as the Consistorial- 
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I'erfassHitif, whicli by the formation of courts composed 
legal, administrative, and spiritual members, maintains 
«oniiection between the secular and clerical rule ; in Engli 
it henceforward forms of bishops, members of the Prii 
Council, and other secular officials, the central depajtint 
of ecclesiastical government. The immediate declared obji 
of the first commission of 1559 was a "general Yisitatic 
of all churches," with the right of suspending, deprivi 
and punishing clergj'men. Pensions were granted to tbt 
persona who voluntarily resigned. The clergy who were 
possessed of their livings under Mary were to be reinatatedij 
and all who had been imprisoned on account of religion 
free after a summary investigation. Thus far the : 
arrangement had become necessary, in consequence of 
confusion which had taken place onder Mary. But the Cot 
of High Commission obtained also the power of proceei 
by inquisition, as was customary (that is, without a jury) 
to interfere in cases of heresy, errors, abuses, and anomalies 
in ecclesiastical matters, and to inSict fines and imprison- 
ment. The constitution of the court was a comparatively 
fluctuating one. At its zenith (1583) it consisted of forty- 
four commissioners, among whom were twelve bishops, and 
a still greater number of i)rivy councillors, besides other 
clerics and laymen. " It shall from time to time by a jury 
or by witnesses and other means examine into all infractions 
of and offences against the acta of uniformity and supremacy 
and two other acts ; as well as inquire into all beretii 
opinions, seditious books, disobedience, conspiracies, ft 
rumours, slanderous words, etc., against the said laws'/ 
Three commissioners (one of whom must be a bishop) are 
empowered to punish all persons who do not attend the 
church in compliance with the Act of Uniformity: to examine 
and reform heresies and ecclesiastical dissensions : to dis- 
possess of their livings all such persons as assert doctrines 
•contrary to the Thirty-Nine Articles : to punish fornication l 
to examine on oath all suspicions persons : to punish 
disobedient by penance, fines, and imprisonment 
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the atatutea of colleges, schools, and foundations, and to 
demand the oath of aupremacy. (1) 

But in addition to this spiritual privy council, the corporate 
constitution of the Church of the Middle Ages upon the whole 
was continued from the old into the new Church. In both 
Houses of Convocation the periodical association of the pre- 
lates with the parochial clergy still continues in the old form. 
It was retained as being the constitutional form of taxing 
the clergy. By the side of, and subordinated to, the Court 
of High Commission there existed here also a synodal system, 
in which the bishops with representatives of the chapter and 
delegates of the parochial clergy form a parliamentary body, 
which in aubordinatiou to the national government and the 
national legislation exercises a jus staiucndi and a right of 
voting supplies, in permanent connection with the Upper 
House of Parliament, through the bishops who take their seats 
in both Parliaments. The common existence and common 
work under this constitution gave the clergy, which was (even 
under Elizabeth) wavering in dogma and ceremonial between 
two extremes, a steady tendency and a general consciousness 
of the nature and the right of the Anglican Church. The 
neceaaity of the royal consent to their convocation and to 
their decrees, and atill more the official position of the bishops, 
maintains their subordination to the executive. Convocation 
in its later development became certainly a dangerous instru- 



(I) Astothc Court of Hi^hCommu- 
■ion, ef. Bomot, " Hintoiy of tlie Itefor- 
rifttioD," ii. 35S; Reeve. "Hibtory of 
tho Engluli l^Ti," V. 2\&-2l8. Ab in 

tbe Stu Chamber, h> in thid court, a 

Etncljr official praacdure prevailis), Uuit 
I, thu inquiRilorial piticedura in fonu 
and spirit. In Bu^knJ also ths truth 
i« m&uifeBt, tluit in a pure official bmly 
And for thedlBcipliDe of on olBciul itafi*. 
this ruad&meDtal form ia the proper 
eae. 8ouie scruples tire oerCain] 7 slionn 
bf tbe temporal courts of law an la the 
oinititntionsl character of aui^li an Iii- 
stitutiou. aocl cotaplaintu nru ruiaed 
(i<;Biiuil the iuijuisitorinl uatiiro of tho 
«ut1i {ostli ex ojieio) Inter iiilrmluced 



into it. But the prevailitig opinion of 
tbe (iines nevcrtiiuteHi reganled the 
Court of High OumminBiou aa a 
neoessary coDsequBDce of tho Il«romia- 
tiou. The opposition of LcicGster, 
Burl^eh, and other of Elizabeth's 
councillora naa probnbl]' the outcome 
of the jonJousy of thu IcmpomI and 
Bpiritunl etatesmoQ of the time. The 
court ID ila corporate cupncity did not 
oiurciae more thao the conetitutianal 
powcrif. wliicii hud been from all lime 
allowed the eecleaiaalicnl government, 
atid the degruB of rigour that It prao- 
tieed for the carryiog out of Uie work 
of rcromiiitlnn. was for a long time 
necesBary and lliereforo popubtr. 
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ment for the re-awakeniug a spirit of caste among the clerj 
In the i)eriod of the Tudors this danger was, however, not vei 
palpable, ao long as the appointment and management of tl 
court werfi conducted ■with a view to moderating that tendeni 
II. ^bc fifatCSan gobcnimcnt of the Anglican Church remi 
unchanged in its essential features. In this intermedial 
degree of the ecclesiastical rule, the Eeformation does Di 
show itself so much in altered forms as in the changed spi 
of the officials. The archbishops and bishops retain tl 
customary powers of ecclesiastical control and of jurisdictii 
within their dioceses, but arc subordinated to the King hoi 
as to appointment and continuance in office (31 Henry VI] 
c. 9, and special statutes). So soon as a bishop' 
comes vacant, the King grants the Dean and Chapter 
congi d'illrc, with a letter in which the name of the persoi 
to be elected is contained. If the election be delayed for 
twelve days, the King appoints du-ectly by letters patent. 
Cranmer and certain bishops had even under Henry VIII.;; 
accepted an appointment durante brnn plncilo. On Edwi 
VI. 's accession the bishops were compelled, in the same wa] 
aa other administrative officers, to obtain new commissioDB, 
by virtue of which they held their offices revocably " as 
delegates of the King, in his name, and under his authority." 
Ehzabeth, after some interruption, restored this relationship, 
and asserted a personal right to suspend and dismiss the 
prelates. Such a bureaucracy lacked, of coui-se, the social 
indeijendence of the Eoman Catholic prelacy. The atan< 
armies and fortressed towns of the ecclesiastical state 
all disappeai'ed with the monks and monasteries ; the powi 
of their material possessions was weakened by secularization, 
and all offices which were important for the political position 
of tho Church were subordinated to the monarchy. Together 
with the bishopric the whole ecclesiastical bureaucracy 
made primarily subservient to the royal primate. (2) 

(S) In tbe bisliops' dioresea a cbniiRe mouastotinl lands, - 
vrni made bj tlie six nsw liislioprics Dmtol. Petcihorougb, and OxfoL 
yiU'ush Hcury had founded from ilie wliich belonged to tlio provinco m 
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HI. The position of the hivesl grade of the ecclesiastical heal 
offices, ^trlotfes anB UicaiaOEB, remained unchanged exter- 
nally ; but unfortunately the Eeformation did not restore to 
the office of parson what belonged to it of right. The tithes 
appropriated by the monasteries remained diverted from their 
parochial purposes. Numerous offices, which involved tlie 
cure of souls, were held by insufficiently paid vicars, which 
was chiefly the cause of the comparatively low degree of 
education enjoyed by the great mass of the clergy. This 
was one of the results of the aristocratic tendency of the 
Church, and was fraught with important consequences. By 
means of the far-reaching right of patronage the living is 
in close connection with, but also in dependence upon, the 
landed gentry; by the grants of a Church rate, that became 
periodically necessary, it is made to a certain extent dependent 
upon the parish. As in the highest grade of ecclesiastical 
government the spiritual and temporal state unite in a mixed 
court, so also upon this lowest level does a union of both take 
place in the constitution of the parish. (3) 

The whole laity is subjected in ecclesiastical matters to 
this bureaucratic state, which in its various grades is sub- 
ordinated to the Crown. Those who were foiToerly subjects 
of the ecclesiastical state have since tho Reformation entered 
into a new relation of subjection to the Crown, in the same 
fashion as, according to the centuries-old ideas of ecclesi- 
astical government, every Christian has become a subject of 
the representative of St. Peter, To the temporal oath of 
allegiance the spiritual is added ; abjuration of the papal 
power is now the duty of all subjects, and violation of this 
duty is treason. By 28 Henry VIII. c. 10, whoever defends 
the authority of tlie Bishop of Borne by writing, printed 



OBnterhiiry ; Cheater, nnd SoJor nnil 
Man, whioli belonged to York. Tho 

i'nruidiction of tbu buhojis orer Ihu 
kitjr in tho cnBtomnrf pmTLDCo of 
civil fttid oriminnl cases remained un- 
changed, with the inodiflcntion lliat 
heresies were olhetwiHi dealt with by 
thomndem le^^ktiim. It was tijought 
lliat the most pKuing demand* hnd 



been satisSed by the intraduction of n 
few refortna in Ihe spirituat L-outts. 
Tho decajod temparul lucol courts uud 
the pGnodical iiBsi7.eB and qnortei ses- 
sions nere certainly not fitted ta tohu 
over this jurisdiction. 

(3) The deTolopmantnf" the constitu- 
tion of the parisli is described at loagth 




matter, sermon or doctrine, dooument or act, is subjected 
to the penalties of a jiTiemuHire ; he who refuses the oath of 
abjuration, to the penalties of high treason, which in later 
legislation are extended to many other more detailed actions. 
The statute of Elizabeth demands the oath of eiipremaey of 
all persons in orders, graduates of the universities, school- 
masters and private tutors of youth, barriaterR and members 
of the Inns, attornies and notaries, sheriffs, under officials of 
the courts of justice, and all officers and servants of any 
court, under penalty of a prtemunire. It was the traditioQi 
opinion of the age, deeply rooted in all classes of societij 
that the confession of the true Christian faith was the era 
dition of all political rights, even of citizenship of the Stat| 
To alter such notions, to overcome the dissensions betwec 
clergy and laity, and the spirit of caste of the Roman Catholic^ 
clergy, and to blend what was general and ecclesiastical with 
what was national and particular, was not the work of one 
generation, but of permanent institutions, working in anothesn 
spirit. The acta of supremacy and uniformity appear, it ilH 
true, as rigorous restrictions of personal liberty; but .the^l 
were the necessary counterpoise to the much severer, much 
more exclusive system of the Boman hierarchy, which could 
never have been overcome by compromise and tolerance. 
The State Church, in the measures it adopted for the com- 
bating of heterodoxy, could, beyond all dispute, never be 
compared with the Eoman Catholic Church in respect of the 
bloody, passionate measures employed by the latter. On the 
other hand, the State Church appears in truth more censorial, 
more magisterial, and more irritating with its long list of 
fines and imprisonments, its banishments, and innumerable 
penal cases of priemunire. Not everything, however, ia to he 
regarded as heresy, which appears as such to the government 
of the time, but only " that which a recogniz 
council, the canons, or Acts of Pai-liament have expressl: 
declared to be heresy." (4) 
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Ab a consequence of this conception, among other things 
the censorship of the preea, also a significant element of 
power, passed from the Church to the Crown. An outcome 
of the struggle of the Chiu-ch with the free-thinkers, towards. 
the close of the Middle Ages, it first of all appeared as an 
emanation of supremacy. But it might also he attributed 
to the prerogative of the supreme maintenance of the peace, 

I and was after the Reformation principally brought before the 
King in council. The right that was everywhere acknow- 
ledged, and the necessity for the censorship of the press 
which was on all sides asserted, is the most suflicient testi- 
mony of the degree in which the necessity for a uniform 
Church in a uniform State was rooted in the ideas of the 
nation. (5) 



to enforce these luws uceording to tliLi 
letter ; Iboy were to bs, ID tlio bacila 
•if tbo tutorial spirit of this administta- 
tioD. as tools wliich might be employed 
or not, ncconling to circumatancea. In 
the first twent; years Qontpital pmiiHli- 
ment was carried out agBJnst {lapititB ; 
fines Bud iinprismiuient irere deemoil 
sufBcient for tlie purpose; and these 
prodmed ai a rule un external i.'oti< 
ronoity. vith which tbe aulhori1iei< 
could fairlj enough be contented. Tbo 
Chtliolic peen were dispensed from tlie 
oath of Bupcemacy. It was not until 
the siooDd half of Elizabeth's reign 
that the rigorous eaforrcmcDt uf thin 
loeisUtion began, linked band io hand 
with tUe irreconoilable hatred of tbe 
Catbolie piiTty in Europe ugainst the 
pttiwMi of the Queen, and with a series 
— of attempts upon her life, and eon- 
^'^iraoles and intrigues against her 
pr eromont. In this direction also tbo 
iD of the Qneen is identified with 
e Bcformiitiuu, and the roligiona and 

- .iilytno true thi.t the 
■ i--ii-< if Europe still 
il "'[riiii; of their father 
n^- trd to tbe iJentity 
o inJ anarchy, dcstruo- 
tjon of all religion, and disorgnnixat.un 
iif socieiy. To the gun) Galliolica of 
thoon timet ProtcsiantlBm hud slniost 
tbe same meriting an at tlie clnse of 
, the eighteenth century French rcjiub- 




lii>«Diam had to the higher classes. 
Elizabeth found Uersolf iQ Iliia later 
Dpooh in a state oF defence against 
niorlul foes aod under tl>e political 
nec(iBaityof"preTcntion." Bhepoinled 
tu tbe deeds perpctrnted by the Roman 
party in the NetherlundB and mCatholio 
cunntnes and abovo all, and ri|;l<tly, to 
the kwa of her own iand, tu< bus been 
expressly said by Lord ltiitli.'i(;h : 
" The allegation of the piigiiitli ministers 
in Paris, noting that her Majesty did 
promise faTonr, and afterwardadid show 
extremities In tbe Catholics, is false. 
Fur iier Maje-ty, at her oalry, pro- 
hibited oil change in the form of 
religion as tht firund it by law, and 
whtn by law it was otherwise opierod 
by Parliament,. she did command tho 
obscrtation of the biw neoly estab- 
lished, punishing only tbe oflcnders 
according to law. &o her Msjeeiy's 
actions iiro joktifiuble at all times, hav- 
ing never punished any evil subject 
but by Hiirmntof law'' (Murdiu's State 
Fopers. G66). 

(5) In cierciio of tho censorship of 
tho proBs tp.o Privy Council, nfttr tho 
invention of printing, issued frequent 
ui dins nccs Hgui list tiio introduction of 
books aiid the regulation of thiir sale. 
According to an ordinimcc of Mary tho 
posaeosiouof heretical or I liehly treason- 
able books is declun.ll to be reboilion. 
and punlahabto accLinliiig t>> murtinl 
law. According to the ordinance of 
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The Bpiritnal relation of allegifuiee hsa been ihoa defined 
in all its telationa. The old anA new powen of the ecelesi- 
astical gorenunent, the old aathority of the " holy Cfaoroh," 
the wonted allegiance of the laity to the Church, — all these 
form a chain of new forcee in the power of the Crown. The 
provident protecting spirit of the eoeledastieal gOTemment 
pervades the whole of the political Bystem and nnavoidably 
influences also the character of the coniemporaiy adminis- 
tration. 



le vu to print b book or paper 
lie previous lioenoa of the 



wiUiont tlie previous 
PriTT Council oi of a biahap, and : 
on the other aide, the poaeuion of 
Catholic oontroTenial vritings ii re- 
garded as oapccially ptlnuhable. In 
15S5 the Ftiv; Council iMuei more 
rigoronB ordinanoeB for the r^nlation 
-of the press, the refpstration of all 
))rinting-prcs«ei, the prohibition of all 
printing except in^I/iadoD, and a 
single printing-press in each of tlie two 
university towns. No one is to print u 
boolc or aught else nntil it lias been 
«CCQ, rend, anil approved by tho Arcli- 



biahop of Oaaterbm; or tlu Bishop of 
London. The piinlm of aUtntea mnat 
obtain the ImpHwiaiKr id the jnatioe*. 
The ale <it mitlan oUmtwIm printed 
la paniahaUe hv trnpriMBmant, aad 
the StationeiV Obinpuj ia empovared 
to have all the honiea ud ihopt of the 
printera and aellen iMnhed, to aeiie 
nil book* printed in disobedience to 
these onlitiHneea, to destroy the jmtKt, 
to arrest the delinqnenia, and bring 
them before the council. Thua even 
under tbo Tndora, the weapon of prcss- 
cenaarship was employed for purpowa 
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CHAPTER XXXV. 
ISribg GDouncfl— Sbtat GDfiamfet— CCoutts of ^Justice. 

With the retrogression of the power of the nobles after 
Henry YII. the Continual Council fell back into its original 
position. As in the fourteenth century, it is again the delibe- 
rative body, with which the King administers the whole of 
the business of the realm, so far as it does not devolve upon — 

(i.) The central and lower courts in the ordinary course of 
justice ; 

(ii.) The Exchequer and the several administrative depart- 
ments in the ordinary course of administration. 

(iii.) The Parliament for extraordinary deliberation. 

I. 'STj^ members mts t^e functions of tjbe council are also 

actually again an emanation of the royal will, independent of 
any controlling influence of Parliament. "The King's will 
is the sole constituent of a privy councillor " (Coke). The 
name " Privy Council," which, sometimes occurring at the 
close of the Middle Ages, now becomes its regular title, is 
connected with this idea. The council certainly contains 
many names of lords, partly included as great officers, and 
partly for the sake of honour, and of certain dukes and earls 
as heads of the peerage ; but an overflooding of the council 
by the Upper House (such as took place under Henry VI.) has 
now ceased. (1) 

(1) The memben of the Privy Coun- ChanceUor), the Bishop of Wincheflter 

cil at the acceBsion of Henry YII I. (Privy Seal), the Earl of Surrey (Lord 

comprised the Archbishop of Canter- Treasurer), the Earl of Shrewsbury 

bury (who was at the same time Lord (Lord Stewa^^, t^^ Herbert (Gham- 
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As a symptom ot the retoming importance of the bureaa-l 
cratic element, there now appears a law ' concermng thtfl 
position and rank of the officers of the realm — "in con-T 
sideration, that it is a part of the prerogative of the King 
to give his councillors and other suhjectB a dignity and position 
as in his wisdom appears best/'^the Statute of Precedence ^ 
(31 Henry VIII. c. U) is passed. First of all the vicar-j 
general, as the King's representative in the ecclesiasticall 
supremacy, shall take precedence of the Archbishop of Cantei 
bury, in analogy to the Lord High Justice of former dajl 
in respect of tlie laity. And then the rank of the ordi 
officers of State was arranged as follows : — 

1. In the first place the Lord CItancellor or Keeper of t 
Oreat Seal, who combines the various functions, dating f 
different times, of Keeper of the King's Conscience, head of ' 
the equity jurisdiction and the chancery of the realm, and 
as a rule also, of president of the Upper House, together with 
certain new legal duties. (3) 



berlain), Hir Thnmaa Lorell. Sir Henrr 
Wyatt, Pi. Bniilliiile. Sir Edwrir.i 
Pmniiigs, Sir Henry Marney, and Sir 
Thomas Darcy (State PnperB. i. p. SOT). 
L«ter, in 1.^2G and IStO, the pmres- 
lional bureaucracy was much mora 
largely repri'sented (Nicolaa, vii, p. 4). 
In tlio Ttnnb. Ibu English Vrniut of 
thniB dnys. Ibis wu k reaaon for dis- 
aatisCictlmi, anil rniiwxl the rebellion of 
1536. One of the popoloi grievaneea 
was "thnt the Privy Coiiucil wna 
formed of too many persnns of humble 
birth, wbpF' as nt tin.' beginning of the 
reig^ it hail consisted ot a much larjfer 
number of noblea." Henry replied to 
this ; that on h's accestfioii the council 
onllf coiiiistod of Iwn higb-bom lords, 
that others had only been mude knights 
and Iflids by bim ; and that the n-st 
had been lawyer* and clerics, with 
the eia'ption of two prelates, those of 
Canterburvand Winchcator; that there 
were at present many nobles in the 
oonncil. the Dtikris of Norfolk and 
SulF'lk, Ibe Marqais of Exeter, the 
Earls of Ojfnrd and Biisbok, etc. ; snd 
that finally it was not tbe basinet of 
bi« iubjooto to apj^at Ilia oouncU for 



him, and to intcTfere in matters wbioli 
did not concern them (State Paper*, L 
507, 508). 

(2) The Lord ChnneeOor was for the 
first time also sly led Cancdlariat 
iiagniu iinHer Henry VIL on the 
oocosion of tlie opening of Parliament 
(FoM. '■Judi«»,."v.5). The hiblorieally 
doubtful oflio,- of Ixird Keeiwr was ilo- 
flned bvBdi-elnriitinnin 6 KlizjiK'th.c. 
18, to the effoct Ihat both offlcm should 
be idcntintl. Tbe Chancellot is now 
also the on rsecr of charitie* (43 BUc 
e. 4^. In uinauqiienoc of the Befotnw- 
tion, a seoulsrizatioD of the oIBoe ia 
gnidiuLlly liniuuht about After fflr 
Thomiia More ihe chaticollors are iii«iii 
tim>.-« spiriliint and aonietlmeB taov- 
p(>ritl ■tiili'snien ; after Lord Kmht 
Pkkc'ring iXh-ii) nriiil our own ^9, 
with one single exoeptimi {Bilfatv 
Willhtmt^thry have br«ni only lawyfi^ 



The 



ofHeee of Ihe ObxiattJ 
DOW rnrthur increased b* Uw Bbt 



Clin^kg Qgia<. 

puhlici, wliowtrof'Tuiolly incorporaled 
under Henry Vill. and Klizulieth fbr 
the purpose of rtigitteriog docDmentB. 
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The Lord Treasurer, now directing minister of the 

inance department, and at times also leading minister of 

His sub-treasurer lays every year before the King 

b report of the revenue, such as is extant for the year 1607. 

("iuid a whole series of the time of Henry VIII. 

, The Lord President of the Council, not as yet an essential 
er. Occasionally the Lord Chancellor, the Lord Keeper 
of the Seal, or a court official, had the formal direction of the 
council; bnt in case a special president was appointed, he 
took the third place. 

14. The Lord Privy Seal, until 30 Henry VTIT. regularly an 
6cclesiastic, eiuce that time as a rule a tc'mporal lord. 
5. The Lord Chamberlain, an hereditary office without ad- 
ministration. 
6. The Lord High Constable, extinct as an hereditary ofSce 
in 1S21 ; since that time only created for one day at the 
txiroDation. 
7. The Earl Marshal, a court office and heraldic office, 
'irithout any department of State attached to it. 
8. The Lord Yliijk Admiral, after 7 Richard II. regarded as 
an hereditary office, for the administration of the Admiralty ; 
at that time of little importance. 

9. The Lord Steicard of the Household, administrating head 
of the com^. 

10. The King's Chamberlain in an influential position, 
frequently employed upon special missions, hut without any 
administrative department. 

til. The King's Secretary, at first merely an official of the 
Becond grade, but already a very influential member of the 
Government, who, at all events from the time of Elizabeth, 
bad become one of the principal ministers of State. Shortly 
after 1539, the inereaBing pressure of business caused the 
appointment of two secrttaries with similar duties. Each of 
them receives a signet for the seahng of all warrants and 
cabinet letters, "both inside and outside as was customary ; " 
both keep their journal open for constant mutual inspection. 
^LTJnder Elizabeth there again appears one secretary, Sir W. 




Cecil, who as such was regarded as the most inQuetitial 
member of the Govermnent. In later times, on the appoint- 
ment of his son to a similar post (1601), the title of " our 
Principal Secretary of Estate," evidently in the meaning of 
a Minister of State, occurs for the first time. (3) 

In connection with this office new regulations were issm 
, as to the procedure to be observed in the ase of tlie royi 
eeal. In the privy councillor's instructions of 18 Henry VI.^-) 
a rule was contained for the gradation of the signet, privy 
seal, and great seal respectively {Nicolas, vi. pp. 187-193), 
The regulations of Henry VIII. secure a triple control. It 
was decreed that every gift, grant, or other written donation 
of the King under his signet, which is destined to pass under 
the great seals of England, Ireland, etc., or by any other 
procedure of the Exchequer, before passing under the sail 
seals, must be delivered to the King's chief secretary or 
one of his cabinet secretaries, in order to pass the signet officfi' 
The secretary shall within eight days address, in the King's 
name, klters of warrant under his signature, and fimiished 
with the King's signet to the Lord Keeper of the Privy 
Seal. One of the clerks of the privy seal is then, afti 
proper examination by the Lord Keeper of the Privy Sei 



(S) The histoTj of the oiigin of the 
BocTutarv if Stale has been given hj 
Sir H. NicnluB (,n. p. 117,«eq.),afl well 
as in a famous judgmont of Lord 
CiuudeD (Entidk v. Carrington, Howol, 
'• State TriftlB," vol- 19). The Secrelarii 
Begit who aru met with in earlier timea 
were offlciala churged with Bpecial 
nUBaioDB, Such weni J. Hauon^l, in 
37 Henry lU.. aod FninoiMUB Accuraii 
of Bologna, in 6 Edward I. Aft«r Ike 
Keeper of tho Privy Seal became a 
high State olBoer, a Cal>lnet Secretary 
naturally appoiira agun in the cou- 
ildeutial post that was formerly filled 
by the Lord Privy Boal, and in still 
earlier times by the Chancellor, Tliia 
secretajy is, however, during' tlie 
Bliddte Ages, an ofBoer of the third 
grade. L'nder the houBe of Lancaetar 
a second Kreuch secretary was attached 
to him, who, even after the loss of the 
French gMwaessiona, remains ^still m 
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" Socretary for the Freaeh language. 
In 1511 a liatiu Secretary was also 
created for the Latin correspondence 
(not aboliahod until 1832). Under the 
TudorB the fictt Cabinet Secretary had 
advanced to the importance of a 
Cubinet Councillor. He ranbs in 1439, 
at the oonfirmation of the Treaty of 
Peace with Portugal, in the li^ of 
nitnesBOB, among the barons: oud Dr. 
Kouthale rotains the office even for sis 

(ears loTigei as Bishop of Durham. 
'ndei Henry VIIL he appesn a« a 
principal member of the conncil; he ii 
often a bishop, after the Reformatioo, 
as a rule, a layman. He still remaiiw 
a court oScial, and has his apartniBDlt ' 
in the household, with tlireeservairfi^' 
eight horses, etc He is appointed ^ 
delivery of the signet; in the jMt 
155f a patent is also added. Au oath 
of office is Hrst mentioned in the Oftth- 
book of 1649. 
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to Bend within eight dnya, a further warrant to the Lord 
Chancellor. {3") 

The precedence of the great officers contains a mixture 
of social and purely of&cial conBiderations. The moBt impor- 
tant great officers (the Lord Chancellor, the Lord Treaeurer, 
the Lord President, and the Lord Keeper of the Privy Seal) 
are to rank in Parliament before the dukes, if they are peers 
by birth or have been ennobled. The Secretary of State, if 
he is a peer, ranks above tlie other barons. Moreover, the 
customary mles are adhered to which have become estab- 
lished in the House of Peers. "Where the Lord Chaneeilor, 
the Lord Treasurer, the Lord Privy Seal, or Secretary of 
State are below the rank of a baron, and have not therefore 
a right to vote, they shall sit upon the highest part of the 
Backs in the Parliament chamber in the above order." Where 
two secretaries of State are appointed, they shall both be 
present in the Upper House whenever the King or the Speaker 
is present. Otherwise tbey shall take alternate weeks, the 
one in the Upper House and the other in tlie Lower, but in 
particularly important business they shall both assist at the 
proceedings in the Lower House. 

Special regulations were also issued by Henry VIIL tonch- 
ing the business procedure of bis council. According to the 
rules of business of the year 1526, the administrative body 
was at that time to consist of twenty persons, namely, fourteen 
Btate and court officers, four peers, and two bishops. For the 
smaller Cabinet Council, which was to remain continuously in 
close attendance upon the King's person, ten members were 



1 3') Fmm this pitieesB all vrarrants 
are eirepted which the Lord Treasurer 
tx effiao iiumcilmt<ily iuues far nffirca 
ana lands nilhin his gift. In like 
mftrnt^r it is left tothcdiBcretionof the 
Lord ChancellbT to ptor«cd in nrRcnt 
eases Witbool tho fees for the great seal, 
■i^net, or privj aenJ. MoreOTer, the 
King's express commaiidfl in private 
Knd Slat« aflitin rem^n reserved, with- 
out wrurant and without private fees 
(NiMilof. vi. pp. 201-203). In later 
times there was ttloolicd to theae 



regulations 'toushJDg the glnle seal 
the n'sponsibilily of the Secretary 
of Stute to FarliamenL And, under 
the presentiment of comiui; events, 
a King's secretary even in those dajs 
otmplsined of the mnstilutional in- 
dcfinitenem of his positioQ. "All 
ollicera and coDncillnrs (i prinoea have 
a pteacribed autlinrity, by patrnt, by 
cuatom, or by oath, tlie aocretorj ouly 
eicepti^d : — only a secretary hath no 
warrant of commissiun." el«. (Thoma. 
" Book of the Court," 257), 
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designated. For daily duty with the King the secretary atidl 
two cleriee were appointed. After the manner of a modenirj 
Cabinet Council, the internal govorament of the realm i 
conducted by the council thus constituted with tolerable regu- 
larity. An extension of tbe system of personal government 
is however ahown in this, that Government measures by no 
means invariably proceeded from it ; they were not even all 
dehberated upon in the council. Henry VIII. was not usually 
present at the ordinary sittings, and only reserved to himself 
the right of personal signature. Important measures of 
foreign pohey proceeded from the King himself through the 
pens of his secretaries, and often through those of others. 
In confidential matters he corresponded with his own band J 
and read all letters himself. Wolsey and Cromwell were J 
his principal advisera so long as they remained in favour ; 1 
after Cromwell's fall, he addressed bis orders sometimes to 
one and sometimes to another of the ministers, but none of 
them was again able to gain an ascendant position. Tbe . 
communications between the King and the heads of the;| 
departments passed, in accordance with the rules of busi-.l 
nesa, regularly through a privy councillor. Under Elizabeth, ' 
William Cecil was in a very favoured position. Under Ehza- 
belh, in fact, tbe council reached the height of its political 
importance. For the internal government of the country ■ 
it is tbe era of tho King in council and of wise laws, la I 
many of these laws, originated by the intellects of Elizabeth's I 
statesmen, two whole centuries of subsequent legislation have | 
found httle to improve. (4) 

The delegations and commissions of the council, which I 
even in the preceding period exercised an estraordinaryj 
civil and criminal jurisdiction, develop in this period into 

(i) The rales of bnsinosa prascriht-J " Inat.," iv. 55). Tlie extant reootd* el 

by Henry VIIl. for tbe Privy Council the Privj Council, papeoially thow Bf 

are contained in ILe regulnlionB laid tho yeors I540-154i, which ar" — — 

dnwii tor the royal household of I52t> delailod, oertninly show a r 

(Nicolas, vii pp. 5-7). As to tbe miiture of great and petty biudnoM 

Totiiif in the council, according to an and purtioularly a strani,'e piMim of 

olilcuetom, the youngest member Toled tho Star Chatuber juatice of thoaa 

flnt. tbe King luiuself last (Cuke, dafs. 
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peculiar new creation, wliieh requires a. special de- 
Bcription. 

II. This is, Z^t ^Bribn eDoumil as Slat CSambtr, the Star 
Chamber of worlJ-wide notoriety, tbe institution of which 
was first brought about by social disorders, and afterwards 
by the controversies of the Reformation. 

It was at first the remnants of wild party struggles, 
the partiahty and venality of the sheriffs and the juries, the 
insolence of the magnates and their armed retinues, which 
tendered an energetic police system under Henry VII. neces- 
Bary. " In consideration of existing great tumults and illegal 
Bssembhes, corruption and partiality," the stat. 3 Henry VII. 
c. 1 empowers the Chancellor, Treasurer, and Keeper of the 
Privy Seal, together with a bishop, a temporal lord of the 
council, and two justices of the realm to examine persons 
upon royal order, and to punisli them for seven offences 
specially enumerated, among which are sedition, illegal 88- 
semblies, and factious unions with distinctive liveries and 
badges. This is the extraordinary criminal power of the 
King in council (vol. i. p. 417) which had never ceased, 
and which was here acknowledged afresh and embodied 
in a commission. The King only announces that, owing to 
the necessities of the times, he intends to exercise his criminal 
jurisdiction, and delegates for this purpose a smaller number 
of privy councillors witli the assistance of two judges. Henry 
yiLI. continues the institution, but adds that, in these criminal 
tsases, the president of the council shall also belong to the 
essential members or quorum (21 Henry VIII. c. 20), and 
later, that the judges shall only have deliberative voices, by 
which a freer administrative exercise of the jurisdiction is 
intended. Analogously by 31 Henry VIII. c. 8. "disobedience 
to ordinance " is assigned to a number of great officers, 
'bishops, and judges for punishment. The so-called Star 
Chamber is accordingly only a committee of the Privy Council, 
on which account also every privy councillor could occasion- 
ally take part in the proceedings, and even the whole body 
sit an Star Chamber, as was done at first in important cases. 




and later, at all eventH from Edward VI., was the general 
rule, whence this penal jurisdiction became quite an ordinary 
portion of the political business of the ministerial council. 
The name Star Chamber, as the technical term of an inde- 
pendent tribunal, occurs in no statute ; it was only the name 
taken from the room where the sittings took place, which the 
popular language applied to the council when administering 
penal justice. Coke also describes the Star Chamber as curia 
coram Tege et concUio, consisting of the "members of the 
Privy Council, with the assistance of two judges;" only with 
this difference, that in this later period a claim of the peers 
as Magnum Concilium to take part in its proceeding was again 
asserted by some, just as bad been done in the fifteenth 
century. (5) 

In the second half of the sixteenth century, however, the 
following new conditions met together. First of all, the need 
of the Reformation, with its important inroads on ecclesiastical 
authority and ecclesiastical property, which, like all radical 
transformations, required dictatorial powers that could onl^. 
in later times be limited and circumscribed by law. And nej 
the spirit of persecution and arbitrariness which, originatii 
in religions controversy, spread an inquisitorial spirit abroad 
throughout the whole of the political system. Finally, thai 
tacit understanding between the council and Farhameut 
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(5) The Privy ConncU oa S(ai 
CliBmber has been treated ot in Hule'i 
" JuriBdirtion of the House of Ixirds." 
c. T.r Palgravt'B Eesuy od the King's 
CohdoH, p. 104, iwg. Tlie desoription 
in HaJhim, " Const. Hist," i. c 1, la too 
ullfioiaJ. Touching the old itod- 
troverBj as to the penal jnriMliotiDii 
of tho council, cf. voi i. pp. 407. 408. 
In the lemporaiy »tat. 31 Heniy VI. 
c. 2, all couB for the joriBdiction of the 
council were declared ta be " preat note, 
Eilarlione, onprcHtionB, and grisTniu 
offeticM." The ness etai 3 Heorj VII, 
0. B gtfflB fuither iu many variong 
directions, and menltoofl unlawful 
mainttDalioe, giving of ai^a and 
liverie*. tokens and retoiners, cm- 
hrarery, untrue deneaning of BheriSs 



in the retomg and panoli of jnTies, 
great riolB, unlanful rusemblieB, aa 
such offences in which the petty joiiea 
were un willing to do their duly. These 
BlatemeiitB were, in fact, right. How 
importaut tlie local influence of the 
magnates still was ia abown, for ex- 
ample, by their being prohibited to 
m^e tbeir private official! sherifla. 
Venality of the sheriffs und jmiet. 
deeds of violence, and rascalily of all 
Borts were described in the law-bo(^ 
and by hielorians aa events of evnyday 
' posaiug nttempt to 



nttempt 
il jurisiUd 



face uf the powi:rful magnates. 



■rtin in tb^H 
>tes. ^^H 
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touching the "suitable" esteneion of such an administrative 
jurisdiction. It will probftbly never be possible to explain in 
legal technical language the altered spirit of the institutions 
embodied in the stat. 3 Henry VII., and the connection with 
the old jarisdictio ordinaria of the council. The dictatorial 
Bovereignty of the Tudors, at all events, exercised these 
arbitrary powers in a more moderate and dignified manner 
than they would have been exercised by a party government 
with ecclesiastical or political leanings. As to how a party 
administration of a political tendency and a partial ecclesi- 
astical government would have exercised these powers, the 
short misgovernmenta under Edward VI. and under Mary do 
not allow of a doubt. (5°) 

The proceedings in the Star Chamber were never regulated 
by law. There were framed for this procedure maxims not 
unlike those of administrative justice in civil matters, that 
is, analogous to the procedure of the Lord Chancellor in equity 
oases. A court, consisting entirely of officials, pleadijigs with 
witnesses, documents, and affidavits, without a jury, becomes 
of itself inquisitorial in form, and consequently the use of 
torture was also gradually introduced. (5") 



(5*) A iDfTBl (lifltcuU^ lies in tbiE, 

tiiat audcr Hcnrj YIIl. and later (1) 

tb« pemil fuDctidiiB aro eituDilud with 

iDdGfinitu limiU to a Dumber of oeir 

ea«et.(2) the purticipatioii of the coua- 

(Ullnn is not limited to tboge persons 

enumemted in stat, 3 Henry VII., but 

i* extended to the whole body of the 

eoancil, that is, to thoeu members who 

Mutually partinipated in the proooed- 

IngB without the aesiBlance of the 

-JoBtiiTB. This iB in one direction ex- 

plftineil by the diMrretiona^ powera, 

which from all tiiDeleataj'uruiiicfioez- 

traordiiutTia to lheoiiQt^il,aiid which, 

in nrite of much dispute, were ever 

kfreati recognised by Pailiami nt, nnd 

exeroiaed occotdiug u the needs of the 

times required, and on the other side, 

I b; the nature of tbe religious con- 

\- tnTeniea. The positiou of ihe royal 

I cocletdaatical power oould be in no 

I way so clearly dcflncil by legislation as 

j could the old pioiiuoee of the temporal 



adminiatraMnn. The diBoretiouary 
puwurB which liad here freshly sprung 
up extend, as is uisubI, into olbor 
spheres (Nicolas, vii. p. 26. leq.). That 
auob was lew ft^lt. as a publio Rriev- 
anoe in largo circles, ig to^ explained 
in wnne measure by the centralization, 
wbich hud to contend vitb great dif- 
flaulties, in order to sammon penons 
living at great distances, b^^heir 
bailiffs, and to biing them b«Fere the 
Htar Chamber. \CT. Hsrquanlsoii in 
the " MunohenBr Kritiacher Viertcl- 
jahrachrift," IBCO, pp. 213-219.) 

(5") The prooedureof the Star Cham- 
ber is esBonlially that of Chanceir, after 
the paltem of tbe trials according; to 
caijon law, with the Chanoellot origi- 
nally us president. From inquisition 
in purely bureaucralio bodies the 
ardent dBaite to pittaot confession 
necessarily arises, and thence aguin 
tbe CHBtom of lorture, which all Eng- 
lish jurists have certainly declared not 
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Thus arises a State court of justice from which there 
no appeal, with a somewhat indefinite penal jurisdiction, 
terror to the powerful, and on that very account for a loi 
time popular. Contemporary writers speak of it with respect, 
Bir Thomas Smith, himself one of Elizabeth's ministers, lauds 
the Star Chamber as a good institution of Wolsey. The most 
violent opponent of all administrative justice, Sir Edward 
Coke, who himself, as Attoruey-General, took part in its 
proceedings, says, " It is the moat honourable court in 
Christendom, except our Parliament ; this court, if the right 
procedure and the old rules he observed, keeps the whole of 
England quiet." A tendency to protect the oppressed waa 
certainly to be praised in such an institution ; but it 
tained also the root of many far-reaching and evil thin] 
Comprising in one body a ministerial counoil and State eoi 
of justice, the Star Chamber could wield an irresistible power 
over persons and property, by which it systematically trampled 
down all resisting independence, and finally also every right. 
What was originally a necessity of the times, a transitional 
form, perhaps necessary during the conflicts of the Beforma- 
tion, became occasionally, even in the later part of Hei 
Vm.'s reign, the scene of petty denunciations on accoi 
of "disaffection" towards the King and the law. It 
principally the indifference of Parliament which reuden 
this practice of administrative justice possible. If the con- 
trolling influence of Parliament could be entirely dispensed 
with, this formed the debatable ground on which the at- 
tempts at restoring an absolute government must begin. (5*) 

lo be a portion of the comninn Inw, 
thongh it lias lieen Bcknowltdgiil by 
all as lUi eitTftordinarr pioceduro. 
ThuaaB Smith and Sir Edward Coke, 
who eiprcBsed theuM'ilveB lo etrongly 
oa the aubject, tbemBulvea, in the oapa- 
oity of examining ju.lg™, repeatedly 
applied the torture wUieh waa in auch 
CB«ea inflicted on the special order of 
the King or Privy Council. Individual 
oasra of torture upon roynl orders had 
already ocourrmi in former centurifB. 
I (S') The character of the court in 
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ifferent unrler BTery Govet 
meut; undirr Henry VtL it formanSU 
pniteetion against powerful eiilnlM^ 
under Hi-nry Vlll., Blward VI., l 
Elizabeth, a pnwerfal instruments 
the ciuTjing out uf the BefurnnttT^ 
Contemporary wrilcrs arknowletlBl 
BO far the ezoellcnco of itl * 
excepting in " political euet 

the more important political « 

wtre at tlie bottom ciiBt« of realMuiM 
to the authority of Church tinii Statr, 
Bud the whale period naa Btiil deeply 
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HI. The other ftflrgalions of \\>t tOuntil and the imi-Uj created 

bunala follow again immediately upou the period of tlie riso 

the estates. Before all others, tlic equitable jurisdiction 

the Chancellor, as being an original emanation from the 

powers of the King in council, continueB, and, owing to the 

permanent position of Master of the Rolls and that of the 

whole of the Chancery officials, as well as in conBei|uence of 

the fixed rules of competence and procedui'e, has now attained 

in the main the character of a jurisdktio ordiiiaria. 

But besides, there is still maintained the idea of a, supple- 
mentary court tribunal, which is to be accessible in civil 
actions to every subject, as a kind of fonnn miserubiliuin per- 
toTianim. Before the council, under the name of the unlimtry 
council, civil actions were still heard, and this special oom- 
ZDissiou for judicial matters continued unassailed during the 
period of the Tudors (Nicolas, vii. pp. 16, 22). There existed 
a certain need for it in the case of actions between native 
and foreign merchants, disputes of corporations, questions of 
maritime law, and paui)er cases. The English courts of law 
were even in those days much less accessible than they should 
have been to the poorer classeB, the expenses of barristers 
and attornies, the fees of the shorilTa and lower officials, and 
the too great nicely in framing the pleadings in an action, 
made a court tribunal of this description appear a welcome 
alleviation in legal procedure. 

In close connection with this, stood the so-called Court of 
JiequesU, which, under the Lord Privy Seal, was composed of 
several Masters of liequeats, doctors of civil law having an 
analogous position to that of the Mastors in Chancery. The 
origin of this court in the administrative practice of the 
council is doubtful, tinder Somerset's protectorate, probably 
already under Henry VIII., an institution of the kind is met 

pcrroclcd wiUi tlip iluly of Ibo magCa- the Lower Hoage itaelf Kven unjoinud 

trutas to defeud the Iriie failh. Even an eittmiiiiitioii to lio comiucted nfcr 

..;tr6ino ecokainHtic*! opposition tliis fashion cKeeve's "History." t. MSI, 

1 demnndtd tbui Uiu people sliould '£i'i). Tlie xbort-tiighWneaa sbowu in 

n energetically " a>mpi:irod to the doc- employing aiirh inalitulioiis for the 

Tine ftnd eoTifemion of the true fuiih." moi-t immediate popul&r pnrpoeea hai 

D tli<i proceediugB ii^iLiD;it WenlnorlL. bt-un 0,1 ull times nearly the uime. 
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with. As, however, this court of royal commission had neither 
a statute nor yet time-honoured usage as its basis, the King's 
Bench, in 41 Ehzabeth. in a leading case, declared that it was 
no constitutional court, and was not authorized to administer 
justice, whereupon the Crown let it drop.* 

More permanent were such commiaaions of the King's 
Conrt as were composed with the assistance of a jniy, 
notably the newly created Courts of the Steward; to wit the 
Court of the Lord Slcii-urd, Treasurer, and Comptroller of the 
HomehoU (3 Henry VII. c. 14), and the Coart of the Lord 
Steward: (33 Henry VHI. c. 12), with a criminal jurisdiction 
in cases of treason, murder, manslaughter, etc., in royal 



ntner 

me." 



In like manner, the Admiralty Court in criminal catea. 
under Henry VIII., was constituted hy a commission issued 
to the Lord High Admiral and certain justices, who were to 
proceed according to the rules of common law and with a 
jury, under the style of the Commissions of Oyer and Terminer 
of the Admiralty at the Sessions House in the Okl Bailey. 

A second group of new tribunals is created round and a1 
the Treasury, for special branches of the hereditary revenue- 

This is the Court of Augmentations and Revenues of the 
Crown, which was first instituted by 27 Henry VHI, ce. 27, 
28, for tho administration of the secularized monasterial 
estates. To this court was attached the general survey of 
demesnes, under a chancellor as bead for the keeping of thu 
great seal and small seal, two general surveyors, and a 
numerous body of other officials. (6) In a Court of Wards and 

* A pet'uliar rrcnlinn in tlio !ona of feBginnsI clniweB never mnde any pro- 

B kind (if commercinl cnurt u that court grese in KngliiBd. 

constituted by 43 Eliwibotli.o. 12, for (6) When the stot 27 Henry VIII, 

the decision of aagnnuite^isputeB. com- cc. il, 2^, firat disHolTsd tUs HDUtll 

poHed of s eonunieaion consisting of the moDosteties with leveuutH np to £Wn. 

adminilty jndgt', tlio Reronler of Lod- n Mpomte Cowi of AtupiwiUaiitm* ma 

don, two doctors of cLtH low, too com- formed for the adminiBtnittoo of the 

toon law jurietB. and eight mrichunts, eatittcB thus secularized, at tho head o( 

nithan appeal totheChanccllor. This which wns n olmncsUor with a great 

commercial court h»8, howtver, disap' and a smull b<-b1. lu later times the 

penred peneraticniB ago, and indofd, eeoalariiiition wuextendedtolhegreBt 

commerpial and trade court) and other moiiaatericB and other foundations (ul- 

Bttempts at tlic formation of specinl together 2374 institutions). In cDnse- 

courls fur special trading and pro- qucnce of this extension, the original 
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lAveries, moreover, tlie administration of the feudal wordshipa 
was aevered &om the Exchequer, and in this court the grant 
of feudal inpestiturea was conferred, apparently in the well- 
meant intention of moderating the strict financial principles 
of the Exchequer. (G") 

A third group of a peculiar character is formed by the new 
provmcial governments, which were not parcelled off from the 
central administratioQ, according to the old sjatem of self- 
government, but on a more bureaucratic pattern. Under the 
direotion of the Privy Council, they formed a provincial dele- 
gation of the council in counties where restless neighbours 
and internal diaquietude rendered them necessary. Thua 
arose in the first instance the preaident and council in Wales, 
including "Wales and the marches, aa well aa the coiintiea of 
Hereford, Worcester, Salop, and Gloucester. Then the presi- 
dent and council of the North, compriaing Yorkshire, Durham, 
Northumberland, and Westmoreland. A concurrent juris- 
diction with the council of the North was exercised further 
by the three courts of the Scotch marches (east, west, and 
middle marches), which included Northumberland, Cumber- 
land, and Westmoreland. Like the council, these departments 
have the jurisdiction of commission courts in criminal and 
civil cases "where one of the parties is too poor to take the 



I'uurt naa again aboliahed bj patent, 
H iH^w iKiurt ujatltuted and romhiiied 
will) & genoral survey {Court of Geatral 
Suraeyor of Lands belonging to the 
Oomi), which bad beeu created meao- 
whito. Ab in the mean tinie duabts hod 
arison an to the oonatitiitioDal legality 
of th« former abolition by patent, the 
tribunal trua newly eoiiBtitulecl by «tat. 
7 Edward VI. c. 2. Henry VIII. had 
already, liowever. alienated and gmotcd 
ftway tlin cnnfiscnted efltiitva in large 
uumhen; Mary gave back to the old 
livingB Ihu appruprial«d lithea, glubes, 
etc., which atill remainad, and in cod- 
■«(]aenee sbolisheil the wholit court 
Till) atill rernaiiiing adminibtralion of 
demoanea and ToreBti raverta again to 
the Etrbiiquer (I Har. Sesa. 2. o. lu). 

(G") The Court of tt'ardt ami Uveriei 
ia also a pieoe of financial adminiatrB> 



tioD which paaeea into the Tonn of a 
partioular adminietrutive juriadiHian. 
By Henry Vll[.. firstly, a Court of 
feudal Wanlshipi wan institnled, 
which had the guardiotiabjp of wnrda 
and lumitioa, gives the king*! iridovs 
permiBHion to rpuaary, and clacta the 
fines for morriago without licence. It 
ii a court of record under a Mailer 0/ 
the Wardt, who is at the Bomo time 
Kee|ier of the iinoL The prDCednre ia 
copii'd from that of the chamber of the 
Duchy of LaoDOStor, witli four jewly 
terma, and witli powers of pronuuncine 
acntonee of arbitrary iinprisonmenL A 
year after its instJtuttun the feudal in- 
vestilurea (liverici) were also unajgned 
totlie amrl of Warde. The oonrt in 
thia form continued until the abolition 
of the kuighU' ivoi nndor Chaclee U. 
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ordinary legal course," The judges are empowered to pass 
judgment either according to the common law and cuBtom, or 
in the way of equity according to their wisdom and unbiassed 
judgment (that is, with or without a jury). This last clause 
.was agreed to upon the urgent demand of the rebels in the 
North. (6'') Finally, Lancaster also retained its separate 
Chancery and Star Cbamher, when under Henry VII. it was 
taken over as a special appendage of the Crown. 

This movable organization of the administration, in which 
an influence of the Reformation and extended bureaucratic 
powers are already visible to a dangerous extent, is now 
contrasted with 

IV. ^t)E tlTentrnl GCouris of GTominon UatB in their perfectly 
unchanged form. The three Courts of King's Bench, Common 
Pleas, and Court of Exchequer are, as formerly, composed, 
as need required, of three, four, or five justices. The increase 
of judicial business in the year 1579 occasioned primarily the 
appointment in the Court of Exchequer, of Robert Shute, 
" with equal rank and dignity as the justices of the other 
two courts." Soon all the assisting judges of this court were 
appointed from among the leading barristers, who were 
qualified for the judicial office, and accordingly take part in 
presiding at the assizes, so that from this time forth the 
three divisions of the central courts of the realm are, n&fl 
regards their constitution, on an equality Kith one another. ^| 

The appellate jurisdiction of the Upper House over theaOnfl 
official courts of the realm has decayed in this period, because 
the assignment of higher appeals to the House by writ of error 
has fallen into comparative disuse. But as in the preceding 
period an appeal from the Court of Exchequer was directed 
to lie to a committee of the Council, by stat. 27 Elizabeth, e. 8, 
a supreme court was so formed for judgments of the King's 



(6'0 Tn these now provinpinl tri- 
bunulB H burc«ncretii7 S|iirit (•( tho ni- 
ganizntion, whioli ae a fitot wns Imeed 
opon lucol piigencita, k visiblo 1o » 
gr^alet degree. A crpation analiigniifl 
to the Court oi the North wiu alao a 



Prttldtni and Coundl m Ihe Wrtl, es- 
tnbllBhtHi by stnl. 33 Henry VI 11. c 50. 
with like sutlioritj in Ihe coiiDtiea of 
Dernii and Comwuli, irhlch nu, how- 
ever, aupD aboliaLed. 
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Bench that the appeal should go from the King's Bench to 
the united bench of the Court of Common Pleas and the Court 
of Exchequer. Under the name of tlie Court of Exchequer 
Chamber, this appellate jurisdiction thus assumed a purely 
judicial character. Altogether the constitution of the courts 
and the personal position of the juaticeB appears, in spite of 
their revocable appointment and their position of justiciaries 
of the council, to be a dignified one, and maintains during the 
whole period a high reputation and character for impartiality. 
The Tudors never enforced their personal wishes in the courts 
of common law, and in fact never interfered with the regular 
administration of justice. Their worthy demeanour in this 
respect reminds ns of the best periods of the monarchy in 
Germany. (7) 

Supplementary to certain provinces of the civil jurisdiction 

there exists the equitable jurisdiction of the Lord Chancellor 

b(Tol. i. p. 407), which gradually also assumes a judicial 

(flharacter. The Tudors show no inclination to estend this 

arovince of their jm-isdiction ; the stat. 27 EUzabetb, c. 1, 



(7> Tlia Court* of Cnmcaan I.nw, in 

■ Uieir exlcrnnl pompoaition, are trented 

» Fobs (" JiidKee," ». 8, 4U5, 409, tea. ). 

ve forinei (^attomary rule of cnnrer- 

bg the di^it; at knightliood iipoo 

he jimtieen onir becnmca more niro. 

Bimbeth, who oonirdiDg to Iho hnhit 

"rise monarchsconfprred honours and 

Mlpnrli]fly, was wont only to honour 

a preBidrnls of the courts with the 

•nityor kniKhlhowi. On the other 

_ id, the Tadnra were etudious to 

■Binjain the perBoniil int/-Kritj and 

'KteTnal indepcndeDn- of I lioir justices, 

n which m»>n a large iiiorenae wu 

' in the nfllcinl galnrifa. In the 

_. -jntiit of inecimeB in 15 Henry 

ni., the ohi'f Justice of the King's 

wch wu lUwufled at inoo mnrka, of 

e Oomnion PUu at 6G0 mnrka. the 

lief boron nt £,\W), tha oaaiBlAut jua- 

. WR at £400, 500 Diarfc*. tUO. Wid 

£200 irapfo tively. Among the Iwr- 

rJBlera, till' Mijvaiiti were taxed at £100 

to £!!S0, the attuRiej-general nt £S0O 

(FoM, "Judfse-," r. Wl). As to the 

teht of Tieitutinn, ef. Heevea (t. 25oy 

Though it is frcqoentlj' UBerted that 



the justicea of thene times nhoned grent 
■uWrnency to the winhcs of the iiion- 
arehy, yet we maat judge this by the 
standard of the Upper House of those 
timeB. Ab to the honourable attitode 
of the judges in their reniDnetrKDoe 
addrtflatd to the council ou aconunt of 
arbiltuty arrest* in the year I5B1, ef, 
Hallam ("Const. Hiat.," iii. c. 5). 
Gqiuillv honourable is the hehuTiour (if 
the jndgea in the matter of a royal 
orderorApril2Iet. 1587 (In Anderson's 
Report, 154), where the Queen disposes 
of an office which was Ia be regarded 
aa a fV^hohl of the then possessor, 
whereupon the jnstlres, remembering 
their oath, refuse obedience, and the 
Queen yieliia. In their capicity as 
legal ndviw^rsof the Upper Uouae. lennl 
Queslions were sometiiues laid lieforo 
the common law judges, as on the ac- 
coBBion of Henry Vli In these func- 
tions also the eondort of the indges 
appears honourable. Henry Vni.him' 
self, in a stieeoh before Purlisnieut, 
refers to their opinion as to the prin- 
ciple of the coustilution of Parliament. 
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even forbids every " application to other jurisdictions to 
impeer or impede the jurisdiction of the King's courts," and 
the Crown evinces no opposition, when the penalties of pr«- 
mwni'rc are applied to encroachments by equitable jurisdiction 
upon the province of the ordinary courts of law. 

This fixed portion of the executive administration completes 
the whole picture of the Tudor epoch. Judicial, parlia- 
mentary, and parochial constitution in their entirety display 
a form of government in which, on the whole, uprightness and 
efficiency are the dominant qualities. The dynasty had 
found the realm, on its accession to power, in a state of 
the utmost disorganization, owing to the transcendent power 
of the factions of the nobility. To restore the royal power 
and justice against the mightiest in the land bad been 
its first task, and for this the traditional prerogative gave 
sufficient power. By the further acts of the Eeformation, 
the powers of the ecclesiastical government passed to the 
Crovrn, as an inexhaustible fountain of new elements of 
strength. After the fusion of the ecclesiastical hierarchy 
with the monarchy, the temporal institutions are pervaded 
throughout by a new monarchical spirit, which is most promi- 
nent under Elizabeth. But the Tudors made use of this 
increase in their power both externally and internally in a 
royal manner, by energetically upholding the Reformation, 
and by a social and political development of the national 
strength. Even though the religious element in Henry VIII. 
was rigidly subordinated to the political, bis three children, 
when they came to reign, by the sincerity of their convictions 
— though in contrary directions — rehabilitated the monarchy 
in the religious fet-ling of the people. The transition from 
the old to the new Church made a personal government neces- 
sary in this province, for which the character of Henry VUL, 
violent indeed, and egoistical, but clearsighted and energt 
was found sufficient. In this position, Henry VUI. 
Ehzabeth often put down all resistance to their will in s 
haughty manner. But, though imperiousness or selfishness 
may have guided their steps, they never wished to rule without 
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Parliament, but always to govern ia accordance with the law. 
The assurance of Elizabeth, with which at the close of her 
reign she repaired the error with regard to monopolies, " that 
never thought was cherished in my hmrt, that tended not to 
my people's good" (Pari. Hist., iv. p. 480), found a ready 
echo iQ the hearts of her people. The faults and harsh deeds 
of this courageous, energetic dynasty were the faults of the 
times in which they lived, and of the people with whose 
greatness, welfare, and right they wished to identify them- 
Belves. It is an epoch of great excitement and intellectual 
Lovement, such as seldom maintains itself escept at the 
;pense of the character of individuals and classes. But all 
this made the personality of the Tudors, with their courage 
and energy, the main feature of an era which in spite of all 
its faults was a great one. (8) 

(B) The nhole character nf this people's senso or right and wrong, nnd 
GoTemmont mOiit be Judged by can- uuule the nation iucliDi'd ft gucriiice 
tnutiDg the Judicial, nurochinl, and the rights of individuDls to a politiro] 
.-^. I <........<•... ~.n.«t..t.nn n,iih >t.^ power which aimed at great ends »nd 

showed it«elf ahle to attain them. In 
Huoh timcB pride and gelf-importancB 
vanish from amongst the ruling olaw. 
and onlj return when the ranks of 
tocictf have become more firmly cetab- 
lUbed. In tmall as in great mattera 
the tenduac; of the timca hud beea to 
ealianco Uie permmtl Bovereign power, 
and to make tlis nation inulined to 
cudurumuch >Tith patience. The union 
of th^ factionB of the two Rosti under 
Henry VXI. hud, alter tlireo ictcrnip- 
tioos in the courao of three generotinnii. 
ended in thii reutonilioa of a regular 



Bel 
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parliamentary constitution with the 
proeeoilinga agaiunC iudlTiduale, thu 
Slur Chamber, and the laws of high 
trusaon of the period. The lattfr wore 
ut all eienls modified in one respect in 
the BtaL 11 Henry VII. e. I, which 
diapoiiseB with the penalties of high 
treason in the cose of tlio subjcet who 
tkkes the oath of allegiance to a King 
tie faelo (ji^hily estimated in Hallam, 
iil 196). This is Bupplemeuted by a 
law of Edward VI. declaring thu neccs- 
ai^ of producing two witnesKs to proTO 
high treaion. The application nf the 
lawB touching high treason to a denial 
d BUpremncy is a violent ontrage on 
OUT religioiu feelingB, but the mileenth 
century saw in it a legal consequence 
of the old ecclesinatival government. 
In 1 Edward VI. the bloody laws re- 
lating to high treason wore again re- 
pealed, but isolated cosed were after- 
wards again made amenable to heavy 
punishments. Mary repealed alt new 
feloniea as far bock as 1 Henry VIII., 
bat prooeeded all the more mercilessly 
in ecclesiastical matters, and in tem- 
poral matters more inquisitorially than 
didHenry VIH. The enormous changes 
in C3iuroli and society had, ss in the 
German Roformation, confusod the 



. ind diaafli'Ction uud demoraliza- 
tion within, remained as the warning 
tokens of a change of dynasty befnro 
the eyes of the nation. Henry VIII. 
was on this account from his childhood 
ap " a humoured und spoiled piece of 
royally ; " but be waa alio "the waji'stio 
lord, who broke the bonds of Rome." 
The Keformation made him a counter- 
poise to a still more hated despotism, 
and bis personality the indispensable 
instrument of t)ie great national work. 
Compered to a. Cardinal Pole and hia 
supporters tliis kind of absolutism waa 
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n an^cl of doliveroDcc, with all tboae coiabioe h) enhance tho monBrchical, 
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CHAPTEE XXXVI. 

^jbt Btbdopment of tfit |9arod^taI Sbssttm. 

Within the development of this period, which was at times 
tragic but still majestic, and at its close brilliant, there had 
been formed in the lower strata of the State and of society 
new elements of coherence which were scarcely noticed in 
the great movements of the time. As among the dynastic 
struggles and barons' battles of the preceding period the 
formation of the estates, which was destined to have such an 
effect upon the future, pursued its steady quiet course, — so 
there took place amid the gigantic movement of the Eeforma- 
tion, a development of the local constitution and with it an 
organization of the lower strata of society, which imparted 
to the struggles of the following century an unforeseen and 
entirely novel character. 

Hand in hand with the union of the royal and the ecclesi- 
astical administration, which was effected by the Eeformation, 
the provident paternal spirit of the royal supremacy trans- 
ferred to the temporal State the humanitarian duties of the 
Church, which the clergy, diminished in numbers and 
straitened in means, could no longer fulfil, and regulated 
these oflSces as permanent duties of the parish. This new 
system follows closely on the already existing institutions for 
the maintenance of the peace ; but whilst the latter, in their 
old form, had only been occupied with the warding off of evil, 
these new institutions adopted the political idea of the Church, 
viz. : the duty of providing for the poorest and most indigent 
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elements of society. From these points of TifW, from the 
Tudor period, the local village constitution, which had up to 
that time been very insignificant, develops into an important 
member of the community-system, and thus becomes a funda- 
mental institution of the State. The communal institutions 
during this pi^riod are developed from the lower grades up- 
wards; which in a certain sense is contrary to the formcBl 
course. 

I. ®6t Constitution of tJjE ^aiisfj, which in the Middle Ageftl 
only belongs to the ecclesiastical side of the State, enters 
into the pohtical State as the lowest member. In their 
Anglo-Norman form, the tithings appear only as sab-districtB, 
in which the provost, tithing man, in the capacity of judicial l 
and police bailiff, had to carry oat the orders of the BheriSsi n 
bailiffs, and chief constables. This weakness of the tithing, 
which had not even been territorially separated, acted upon 
the various kinds of landed property, and was in turn reacted 
upon by them, for close peasant villages with connected farms 
had neyer been the rule in England, but, on the contrary, the 
preponderance of the great landed interests over the copy- 
holders, cottagers, tenants, small tradesmen, and labourers 
had from early times been firmly established. Church and 
parsonage accordingly became the centre, the soul of the 
village. The Sunday gathering at Church service, the cele- 
bration of ecclesiastical acts and feasts, and the common 
graveyard were stronger elements for a local village Bystem 
than the military, judicial, and police institutions, of which,— 
the viUata is merely a subdivision. Accordingly through i 
long and silent change the "parish," in the common notioQi 
of the people and in everyday language, takes the place of t 
tithing. In the majority of vUlatm both are locally identioi 
But the greater townships include several parishes; and ( 
the other hand the parish often embraces many tithings, 
especially in the north of England. As within the ecclesi- 
astical and civil state at the head of the Government, i 
here in the lowest grade the ecclesiastical and civil < 
munities draw closer and closer together. The elementsj 



mment, 9^^_ 
civil coa^H 
elements '^^| 
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this union lie partly in the local Church offices, and partly 
in th« Church rates, but most of all in the new offices and in 
the new rating system, of which the legislation of the Tudors 
makes the parish the basis. 

1. The parson of the place, the rector, or, if he does not 
own the tithes, the victir, is, in the ecclesiastical sense, the 
head of the parish. Regoi'ded from the point of view of the 
civil constitution, in respect of rates and public burdens, ho 
is only a distinguished member of the village community, 
liable to taxation and to public burdens. Since the Statute 
of Marlebridge, however, the parochial clergy were released 
from suit of the sheriff's toum, and so far enjoyed a position 
of immunity. After the origin of the office of justice of the 
peace, respectable and wealthy pai-sons were also appointed 
upon commissions of the peace, by which means the idea of 
a magisterial office, even in the civil sense, becomes estab- 
lished. The legislation of the Tudors adds to the parson's 
office some elements of a police character; the control of 
the church attendance of papists, the duty of giving in- 
formation respecting certain offences against the laws of the 
Eeformation, the registration of the characters of domestic 
servants, and even the infliction of corporal punishment upon 
vagrants. Later legislation has, however, not continued in 
this direction. 

2. Two chuirhwardens (1) are from the ecclesiastical point 

I (1) An to the office of ohuruhwanlcit, 
■ Iha practical treatise hj Jolm St«cr 

(" Fuish Lnw ") lacks hietorit^ol dutu. 

Ill Bnin'n " Eocleamslical Law," the 

prindpal iiirormation ujioa thct preacnt 

subject is in the Brticles "Churoh- 

wurden," in vol. i, and " FariBb," ia 

vol. iii. Great merit is due abo to T. 

Smith, tor the use hu has made of the 

oldor aoufcen, in hit "Tho Parish" 

<1857, 8voJ. CoDTincing prooft are 

here given in particular of tbu pre- 

"uiDently civil i^huraotm of the insti- 
ition, and or the old nght of the 
I coDuunnity to tlm oSce of the i^urcb- 
\ warduQB. They appear as early as tho 
I year 1343 as WardenH of the gooda of 
I the Church, iq the ItoL I'iirl. ID Ed- 



nnrd HI., and lit the Year-books 11 
Htnry IV, ; m guardkoa of tlici tem- 
turalities of the Chiurcb in the Veor- 
books 37 Henrv VI. ug. 30. It was 
only gradunUy that the name " ohurch- 
wardun " became teohnical and regular. 
Jndicial practice eipresity recognized 
them as officers of the psrish, and not 
of the patron (Strange'a Reports, p. 
715), as temporal officers (13 Cokt^s 
lleporta, p. 70): "of common right, 
tho rhoico of oburch wardens is in the 
piLrishioners, md, if the inonmbeut 
chooses one in any plor*, it is bnt by 
usage" (doses temp. HarJwioke, 
275). " The arehdeapon has not tl 
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of view only subordinate assistants of the incumbent. In. 
addition to these there appear in great parishes also synoda^ 
men, sidesmen, qrifstmcn, as assistant officials; but as a raid. 
the functions of the sidesmen are combined with the offioft 
of churchwarden. Their duty to give information of all 
notorious crimes touching the Church, the clergy, and parish- 
ioners, is also included in their oath of office and again 
enjoined in the canoncs of 1603. But in its civil bearings, 
tho office now attains a new importance in consequence of 
the institution of church rates, which we shall inunediatelyj 
discuss. Whilst the parish is reaponsiblo for the kcepini 
the church buildings in repair, bo it obtains an undoubted 
right to share in the management of the Church property, 
for which the churchwardens have been recognized by judicial 
practice as an active corporation. As the decaying office of 
constable no longer appeared sufficiently rehable for th( 
various functions of a magisterial office, a number of loci 
magistrate's duties were by degrees imposed upon the church- 
wardens. In the Tudor era it was principally such as are 
connected with ecclesiastical discipline : the infliction of 
penalties for non-attendance at chiu-ch, for breaking the faata, 
tho desecration of the sabbath, taking part in conventicles; 
and in later times also the infliction of penalties for tippling 
and drunkenness, for breach of tho game laws, offences oon- 
cemiug weights and measures, tramps and hawkers, etc. 
this, combined with their position as overseers of the poor,' 
gives them the position of regular and chief officers of 
the parish, to he elected according to tradition by the parish, 
whilst according to the canones of 1G06, failing amicable 
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clergjiaBn n 
for this is tliu office of the cbiucb- 
waidcns" (Strange'a Reporta, )>■ 1045). 
" The ooclesinstical court has no juriH- 
diction to rntif; a chnrcliiTardeD a ae- 
counta" (ibid., pp. t)74. 1133, etc.). 
" The pariBh cud accordingly removD 
him at any time Troin offloe " (Year- 
bookB, 2C Henry VUI., fol. 5), •■ The 
pariahionon linvD then the right of 
iippoiDting other wardens, who shall 
havB an aotion for the rondeiiog of au 



oocoimt against tliosa yrhn have been 
deposed" (Vear-book*. 8 Edward IT.. 
fol. 6). The old E«olesiastical eanonf 
iif 1571 expressly mentiim an electioq 
by the parish. The legal rocogniUtr" 
Mao of the DocesHity of an annual r 
election in 27 Heury VIII., c. 25, •< 
23. eipressBB tlmt the oIBm wh i, 
gnrdi-d as analogous to the oidina^ 
paroehial oIUivb and not to the Clinr 
offlcM. 




arrangement, one churchwarden is to be appointed by the 
parish, and the other by the clergyman. (1") 

3. The lower offices of sexton and beadle are servile offices, 
which may also be employed for the secular functions of the 
pariah. The office of parish clerk is frequently filled by a 
young assistant cleric, who assists in responding in the 
prayers and in other parochial duties. But with the increas- 
ing business of the parish he becomes a very active member 
of the parochial administration, and in this position is also 
remunerated and appointed by the parish. 

Intimately connected with this personal side, is the taxation 
side of the parochial constitution, the origin of the church 
rate for maintaining the church building. From time im- 
memorial a fixed portion of the church revenue was to bo 
set apa^t for this purpose. But, as a fact, even in the 
thirteentli century the revenues of the richly endowed Church 
were no longer sufficient for the purpose, since the episcopal 
Bees and monasteries in increasing numbers claimed the titheB 
and Chui'ch property. Accordingly, appeals were made to the 
" good will " of the parishioners, whose contributions were 
from the first voluntary. When, in the face of growing 
embarrassments, coercive ecclesiastical measures began to bo 
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(!•} It was the coitioltdikted State 
Oburcb that, in llio Cunons of 1G03, 
fint rnised itill greiiter [irctenaioua by 
IntroducEng the foUowing cUiiao : — 

Oinon 89. " The cUurcb wardens 
shall bo chnBen, if poBsibb, by the 
combined consent of the clergjrtnsn 
and tbo pariibioncTB. But if they 
cannot agree aa to such choice, tho 
cleigyiDan shall choosu the one and 
the pariihioners tho other." 

From the point of view of the com- 
tnon law tbeiie Canons are as yet bind- 
ing laws only npon the clergy. The 
dominating mflupuco of tlie State 
Chimb aince the times of the Sluarta 
luiB, however, bo for Bucceoded in in- 
■iatiag npou the strongiec riglit of tlio 
parson, that this nrnceeding is tlio 
cnslom in tho majority of pariiihoB.nnd 
that only in the London jMirighes tho 
eleotion of both ubu re b wardens by the 



poriflhionera is established as the recog- 
njzwi oastoni. Moreoyor their doable 
fnuctions are self-evident; for (I) the 
ivardensa^ being eniatois of the chnroh 
buildings, of the ebnrchyard.the church 
walke,and in their cnpeeity of guardians 
of the personal property of the ohnrch, 
are at all cvunts only partly eocleai- 
agtieat cffleors ; in their exercise of tho 
police ftmctioQE of the church, the 
churchyard, the servicea and the Sun- 
day, as also in controlling and keeping 
the church books they are purely 
church offlcers; (2) as purely civil 
offloetB they appear in the aascsanient 
and collection of the church rate, as 
overseers of the poor, and in their dia. 
charge of the duties of a lower con- 
Btnbulnry and magistoriul office, which 
is imposed upon them by later legis- 
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employed in the sphit of the Church government of those 
days, the temporal courts probably retained a power of pro»j 
hibition. But on the other hand, in 1285 Edward I. issued! 
an instruction to the justices of the realm, the so-calledl 
Btatute Circumspect^ Agatis, in which this clause occurs. 
"that the common law courts ghall not punish the spiritual 
tribunals, if they only administer justice in purely Bpirituftl 
matters, particularly si praclatus ptmiat pro cevietaio 
clauso, ecdcsia discooperta, vel non decanter omata." Accord- 
ing to the constitution, as it then existed, this instruction, 
has the force of law. and was in later days described in thi 
stat, 2 and 3 Edward VI. e. 13, sec. 51, as a statute. Thi 
a right of coercion was indirectly acknowledged as belongini 
to the spii'itnal tribunals, and this could be enforced againt 
individuals by excommunication and in an extreme case b; 
interdict aRaiiist the whole community. As a rule, however, 
an amicable ai-raugement was effected. "Whenever the clergy- 
men convoked his parishioners through the churehwardenB, 
the villages, accustomed to bear common burdens, were fouu 
ready to grant contributions for the keeping in repair 
beautifying of the church. The oldest known mention 
what was (later) called the church rate ia in the Year-books 
of 44 Edward III., where it is mentioned as being a custom in 
a single parish. At a time, when the court leets gradually 
began to decay, occasions for assembling the ecclesiastical 
parish frequently recuiTed. The raising of these contributions 
became now a chief diity of the churchwardens. But as 
original fact of their voluntary initiative was kept in mini 
the condition of a previous consultation with the parish 
adhered to all the more strictly, seeing that, in this parli 
mentary age, the right of co-deliberation for every one wl 
joined in paying the taxes passed from the greater to the lei 
affairs, and became a common legal principle. In the cot 
of the fifteenth century, such parochial assemblies appear 
have been adopted as a comparatively iiniforni practice. {!") 

(!'*) Ab to tha origin of the nlinrch consequenfe of the controvert of ^ 
rate a. ^rcnt deal hoa been written in lost gouenitiDn, frnm amoag QM mi 
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The Development of the Parochial System. 201 

To the parish, in tbe ecelesiaBtieal sense, belong all persons 
who are inclnded in the cure of souls, comprising also women, 
ehiidren, and domestics — inhabitants in the widest sense. But 
by the demand of positive performances, both in money and 
in personal duties, there arises the civil idea of an active 
parish — parishioners in the narrower sense of the term — in 
which designation only those are included who bear tlieir 
share of the public burdens. The fundamental principle of 
payintf scot and hairing hit has made its influence felt as 
a common-law maxim ^uite as much in the parish as in the 
city. The given basis for Church grants was, however, the 
Christian household as such. The church rate appears accord- 
ingly from the very beginning as a personal rate, assessed 
according to the size of the household, whether this be based 
upon freehold or copyhold, upon permanent or temporary 
posaessiou, upon rent or tenure. In this question it was 
evidently not considered whether or not a parishioner was 
liable to the judicial and pohce burdens and parliamentary 
taxation, but only whether he participated in the permanent 
lienefits of the Church as a permanent member of the parish 
community. As was customary with other local burdens, in 
practice those who lived outside the parish were made liable 
in proportion to the extent of their landed property {Jeffery'a 
case, 5 co. 67). But whilst the temporal taxes are only 
additions and compositions in lieu of what were originally 
personal services in the militia, the law courts, and the 
■police, and therefore political rights are primarily regulated 
by personal liability to service, so also in this parochial 
burden the tax in money is the chief thing, The quality of 
a parishioner is accordingly purely determined by hia liability 
to contribute to the parish taxes, as is evidenced by its regis- 
tration in the parish books. This liability of contribution 
gives the right to a vote in the parish affairs (Smith, 
" Parish," pp. 63, 94, and quotations). 

llBOHBl ^ .,, 

tuny "Historj of Self- 
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The exaction of the church rate, after previous delibe- 
ration with the parishioneiB, became accordingly one of the 
principal functiona of the church wardens. The assembly of 
the parishioners took place, in harmony with the object in 
view, if possible in the vestry, whence these parochial meet- 
ings themselves obtained the name of vestry. The meeting 
was summoned by the churchwardens ; the chair was re| 
larly taken by the parson, aa the landlord of the veati 
and the first member of the ecclesiastical parish, as a mal 
of courtesy, but a positive right of presiding could be estab- 
lished neither by precedent nor by analogy. In analogy 
with the tax-granting commoners, the meeting waa rather 
regarded as its own master, in respect to the axipointment 
of a chairman as well as in respect to its adjournment. The 
voting was conducted with equal rights for each individnalr 
after the manner of the old courts Icet, the parliament! 
elections, and the parliamentary resolutions. The mode 
giving the vote was, ag a rule, by show of hands, but 
difficult and doubtful cases by a poll. 

According to an enumeration of Stowe, taken from 
sheriffs' reports, the number of parisbes in the year 1371 
amounted to 8632; in the year 1520 their number was 
given as 9407. The pariah, in this form, offered itself to the 
Tudor legislation as an elastic member for new and importf 
rules of the commonwealth, 

II. The most important and most enduring local creatioD? 
which proceeded from this union of the ecclesiastical with the 
civil State, is seen in the jpaTOtbtal mandocment of tl)c )iaOT. 
The actual relief of the poor devolved in the Middle Ages upon 
the Church, for which in England one-third of the tithes wj 
set apart. In later times it was one of the chief functiona 
the monasteries, partly as an original object of their founda' 
tion, the duty of hospitahty being imposed upon them, and 
partly because they bad appropriated a number of tithes. 
The temporal legislation only busied itself negatively wil 
measures for the prevention of begging and vagrancy 
Edw. III. c. 7 ; 12 Rich. U. c. 7). According to 19 



ting 
,ttwfl 



rtax^H 

•tioi^B 
the 
laOT. 
pen 

:'M 

idaV 
and 

hes. 
ively witi^^ 
rancy (S^| 
19 Hea^H 




go 
Fth. 



12, beggars who are incapable of work shall go into 
the hundred in which they were bom or have lived for the last 
three years ; all begging elsewhere being prohibited. By 22 
Henry VIII. e. 1'2, the justices of the peace were empowered 
to settle among themselves upon diatrieta to be assigned to- 
beggars who were unable to work as "begging districts," 
going beyond the boundaries of which was punishable with 
"" le stocks and bread and water. All able-bodied beggars were 
be flogged and forced to return to their birthplace or to 
ihe place where they had spent the last three years, [2) 

But from this time forth the Government imdortakes actual 
rehef of the poor. By 27 Henry VIII. c. 25 the individual hun- 
dreds, incorporated to'ivns, parishes, and manors are directed 
to support the poor by voluntary alma in such a manner 
that they be not compelled to beg publicly, under penalty of 
twenty shillings a month for each person who refuses to con- 
^tiibute. The churchwardens and other wealthy inhabitants 
to make collectiona on Sundays by boxes and other 
[ilbethods for this purpose, and the clergy are to make use of 
•avery occasion to exhort the people to charity. The duty 
iploying those capable of working, and that of helping 
Dcapabte was laid upon the churchwardens or two 
others of the parish." The parochial poor-law system of 
later timea was thus founded in its essential outlines. The 
principal cause of it was the early changing of feudal into free 
labour, which at timea occasioned great fluctuations and dis- 
tress among the labouring classes. Under Henry VIII., as the 
date of the statute proves, the first impulse proceeded rather 
lentary calamities than from the abolition of the 



. (2) The history of tlio Engliah poor- 
bw legislation is tnsted of Id K. 

ObaervatioDB on th« Poor 

n Ibe Present Btnte nf iba 
JOT, and on Homes at Industry " 
' (London, 1755); Brown's "History of 
tbe Poor Law " (1TS4) ; P, M. E.len. 
" BtAte of the Poor, or a History of the 
LoboariDg ClaauB in England " (3 yols., 
4tO, 1796) ; Sir Geoi^ Nichols, " His- 
torj ot tiie EDjilirli Poor Law " (18.54) ; 
B. Pnshley, "FBopetiem ami Poor 



Laws" ClSSi); T. Krics, "Die Eng- 
liscbe Armanpaege" (1865). The 
Middle Agea adhered Btriotly to the 
distinction between the negativo and 
tbe poaiUve elemont of the poor laliefr 
and osaigned tbe former to the State 
and the latter to the Chnroh (23 Edw. 
IIL 0. 7; 12 Eich. II. o. 7). The 
earlier slatntea of the Tndors (1» 
Henry Vn, o. 12: 23 Henry VUI. o. 
12), were only continuations of thla 
piiicly police ayatem. 
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monasteries. But through their secularization there natui 
devolved upon the Crown a moral duty to mate actual provi 
Bion for the poor, seeing that the appropriated tithes were alao^ 
charged with this obligation. These had in great measure 
passed to favourites and private persons, whilst the burden of 
relieving the poor now devolved in an increased degree upon 
the parishes, to become again, in a aniform distribution, a 
burden upon real property. 

On that very accoimt the legislation unswervingly adhered 
to the direction it had once and for all taken. It is true 
that the act 1 Edward VI. c. 8, passed imder the nobles' pro- 
tectorate of the minor King, recurs to the most barbarous 
coercion of able-bodied beggars, who are threatened with 
branding, slavery, and death, but after the lapse of three 
years the more merciful law of Henry VIII. veas restored. 
According to 5 and 6 Edward VI. c. 2 the collectors, on a 
particular Sunday in the year, immediately after service, 
" shall put down in writing how much each man was willing 
to contribute weekly for the following year," and if any one 
should be obstinate, the clergyman should eshort him kindly, 
etc. The stat. 5 Elizabeth c. 3, however, strengthens the 
" kind persuasion " of the clergy by a writ of summons to 
appear before the nest sessions of the peace, and the justices 
of the peace are again to urge him kindly, and finally, if 
he refuses to be persuaded, to assess him at a proportionate 
contribution for the poor, and in case he then refuses, to put 
him in prison until he pays. By 14 Eliz. c. 5 the justices 
of the peace were generally empowered to assesa the inhabi- 
tants for contributions, and, in ease of necessity, to exact 
these contributions by imprisonment. At the close of the 
sixteenth century the alarming increase of professional be^ars 
and vagrants led to the appointment of a committee of the 
Lower House, to which, among others. Sir- Francis Bacoi 
belonged, to take into general consideration the ] 
measures of public charity, of enforced emploj-mentof paup* 
nnd of the punishments to be inflicted for mendiei^ ( 
vagrancy. Belief of the poor and poHce had formed for g 



TatiODs a connected and inseparable system, embracing under 
four heads (1) police punishments for mendicity and vagi-ancy; 
(2) the compulsory obligation of the working classes to go to 
service, to which were added somewhat later (3) the institu- 
tion of workhouses and houses of correction ; and (4) a system 
of public charity through the medium of the parishes. (2°) The 
result was six connected laws, all important for the parochial 
administration, of which only the statute 39 Elizabeth c. S 
belongs here, aa it contains the outlicee of the pauper legisla- 
tion in a narrower sense, which comes to an end with the 
reign of Elizabeth. {2") The atat. 43 Elizabeth c. 2, which 



(2») The originn,! ecrleaiaBtical Irgia- 
lation ouide, mt in kiionn, foiu portioiu 
sccordiDg to whi::h the lithe should be 
dlstributud. In Englund, as a rale, 
onlj K llireefold division is spokeii of, 
na tlie eDdonmeDt of tho bUhoprics 
hod bten very plentifully providdd for 
in Bnnlber way. Tlieiefbie ouftbird 
was to be employed for the fahtica 
eedaia, one-third for the poor, and 
one-tbird for theclergy. Soosible gupK 
ware paused accordingly by thu secu- 
lajitotion iif Ibe convent eBtatee undei" 
Honry VIU., and atili more by the 
coofticnlion of Ibfl property bclongiii;; to 
the guilds nnd boapilali under KdwiLrd 
VI. But according to tlie tendency 
of the writer the importance of the 
iDonasterieK for tho relief of tlie poor 
*refi &equent]y overrated, Hallnm 
justly remiirks, on the other hand, 
(Const. Hist., i, 108), " There can bo 
BO doubt that maoy of tbe impotent 
poor di^rived support from their ohoritj. 
But tho blind eleemosynary spirit in- 
eulc»ted by tbo Romisb Church is 
notoriously the cause, not the cure, of 
beggary and wickedness. The ntoniwtio 
fomidatious scattered iuiliflerent coun- 
ties could never answer the ends of local 
and limited Eucoour. Their fntes might, 
indeed, bo opeo to those mho knocked 
at them for alms, . . . Nothing oonid 
have a stronger tendency to promolo 
lliat vagabond mendicity which severe 
L#tetutea were enacted to rejiresti." The 
Church and the mosiutii^ loBlitntionB 
iked in tlie form ttiey had asaumcd 
I Dcoesaary etaff and the money for 
effectual relief of the poor. In the 
I alteicd condition of society the relief of 



tljB poor could bo no longer separated 
from the police of tho poor. Only by 
the temporal legialation and by the co- 
operation of tlie parishes wilb tho bato 
police system capable of being effectu- 
ally blended with tho humane uoasures 
of puuper-reliof ; and tho flrst only re. 
mind us still too vividly of the wholo 
of the barbarity which, with so mnch 
that is great, pervades the temporal 
institutions of the Middle Ages. Ac- 
cording to 27 Henry VIII. c. 25 lazy 
vngabonda were to auffei the extreme 
peualty of tho law, " as felons und foea 
of the commonwealth." Accordia^ tu 
1 Edward VI. p. 3 every able-bodied 
man who will not dovote himself to 
any honest labour, and will also not 
go into service, shall be branded on 
the shoulder as a vagabond, and lihall 
be aaiigned as ii slave to any one who 
will have him, to be kept by him for 
two years on bread and water. If he 
absconds be sliall be luljudged aa a 
slave for life, aud if he again runs 
away he shall suffer tho extreme 
penalty of the law an a felon. This 
WHB repealed by 3 and 4 Edward VI. 
c. 15. But in H Elizabeth c. Ti the 
rule was again inserted, that rogues, 
vasabonds, and sturdy boggaia should 
suffer capital punishment if they re- 

featod tticir (dfenoe more than once, 
t was only upon tho couaotidation of 
the whole legulation affecting paopera 
and the supervieion of liibourera that 
those barbarities disappear. 

(2") The consulidaled social and 
political group of laws of 39 Elizabeth 
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has for more than two whole ceDtnries regulated the EngliBh 
poor-relief, is only a new Teraion of this law. The leading 
principles of the great poor-law are — 

1. The relief of the poor is the general and nniform burden 
of each parish. But the pauper has not the free choice of 
applying to any parish at will, for the former laws remain 
in force, according to which persons who cannot or will not 
work are compelled to remain in the same parish in which 
they are domiciled, i.e. in which they were horn or have 
lived for the last three yeare. This contains at the same time 
the basis of a right of settlement ; yet in such a maimer, that 
the poor, according to the wording of the law, find a bare 
subsistence in their present place of abode, and that a removal 
to their parishes only take place in the case of rogues and 



- («) 

2. For the personal functions of this poor-relief the 
parochial office of Overseers of the Poor was created. In 
every parish the churchwardens are to be primarily the 
guardians of the poor, and in addition to them two or more 
overseers of the poor, who are to be appointed annually by 
the justices of the peace from among the well-to-do residents. 
These overseers of the poor arc to adopt measures for the 
pmployment of all persons, who without having the means 
of living, are engaged in no regular trade or business for 
the gaining of their sustenance. To this end they are em- 
powered " to raise such sums of money as they shall require 

ity of Unmi$ and houiei of htitbandry ; 
c 2, for the mainlaiance of hudiandry 
and laiagt ; o. 3. /m- Iha reUef of the 
poor ; o. 4, /or punisftment oj roguee, 
vag^umdt, and tluTdy heggart ; c. 5, 
/or tricling of hoepi^tt and fcorking 
AouMi /or the poor ; c. 0, Imcking laiwb 
gieen to charilahte um; c. 12, concern- 
ing labourm. Two centniieB of par- 
Ijamcntar; legiilatian have not been 
aliJe materially to ita prove upon any 
i^BCntial Tulo of Elitnbeth'a pour law. 
As to tbo final lesull of tlio long ex- 
iwrimental course of le^^alation, tlie 
enrlior steps hate been in Liter time 
wrongly foTRotlen. Lambnri Coke, 
luiil DalUin pass over tbo old Btatutex 



before Elizabeth Iq a maimer tbat tean 
asimder the historical eonnectioD of the 
parochial svstem. From isrioTanee of 
the old oenditions of things, ID England 
also the 'very well meant bnt ill-cou- 
sidi^red advice 18 repeated at the present 
day. namely, to leave the whole of poor- 
roliof to '• the Church." 

(a) The districts of the i 

?'8tcm arc in principle the p 
ho later legislation of the r« 
yielded, however, to f 
se)iaration, and left it i 
eatod to divide the poriihea a 
o^anize for the emnller unio 
ua they are suited fur the pur 
aeporato nystem of poor-relief. 
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for the purpose of providing a Biifficient supply of flax, hemp, 
wool and other goods or stiiffa, in order to employ the poor ; 
as also the necessary moneys for the support of lame, bliud, 
and old persons and such as are unable to n-ork, and for the 
placing out of their children as apprentices." Persons who 
refuse to work, they can send into a workhouse or prison, 
and they may also build a separate poorhouse for the poor 
of the parish who arc incapable. (6) 

3. For the purpose of raising necessary means for the relief 
of the poor, the law empowers the chui-chwardens and over- 
seers of the poor " to raise the necessary samH by the assess- 
ment of every "inhabitant, incumbent, vicar, and others, and 
every owner of lands, houses, and tithes, etc., in the said 
parish," by which a parochial jjoor rate was legally constituted. 
The basis of the new demand is accordingly the Christian 
household as such, just as in the already long existing church 
rate, and includes every occupier, whether his house consist 
of freehold or copyhold, in permanent or temporary posses- 
sion, rent or tenure ; and also those living beyond the 
fcoundaries with their real estate. Thus arises a complete 
fixed tas, which was destined to become the basis of all 
parochial taxation, (c) 

a right of proposing nnd treating tho 
npnointmcnt by jualinea of the peace 
only BA a ajn&rmatioQ. 

(c) The ereRtion of the ehnrch mte 
in Eiizftbeth's law ia the fuaion of the 
former attempts into a uniform uyatem^ 
The Cliiireh had alimje aoknowledged 
the liftbQity of the clergy in respoct of 
thelt titbee, Accoidiug to the Injane- 
lioai of 1947 and 1559, "all poraoni, 
vicare, probendnricB, und otberB having 
livings, if thoydu nut reside upon their 
ItvingrB, sbslt, provided they have annu- 
ally £20 or more to spend, lor the future 
distribute among the poor parishionon 
or other inhabitants, in the presence ot 
the ehnrebwardeiiB or other honest men 
of the parish, the f'irtietb port of the 
fruits and incomo of the said livings." 
From this point of view the mentiou of 
the parson or vicar among the firat of 
those liable to contribute, and tlie par- 
ttcnlar pronunence given to the tithoa 



(A) The appointment c 

the poor was made a<ronrdiug lo Elixa- 
betli's law by tbo juatici* of the punce. 
This must be regarded an an innova- 
tion. When the older kw of 27 Henry 
Vin. c. 25 left to the parishog the 
duty of providing for the employment 



wardens or two others, it was naturally 
left to the parish toappoinl their agents 
on tbetr own responsibility. The 
reMons for Elizabeth's innovation were 
that it was thought that by means of 
this sppointment the very unequally 
distributed and faulty aystem of relief 
conid be better carried out, and that 
an appointment by the public magis- 
trates WW considered more effoctunl in 
the case of a new burden which had 
been tnliodnced in tbe face ot aomo 
oppoeidun. Later practice took a 
medium course, by giving tbo vestry 
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III. In a like spirit the liiirdens of luaintaining the t]tgt)tDagS 
anfi briftgE'buiRling were provided for by the Tudor legislation. 

The trinodn necessttas was regarded aa a common bm-den even 
in the Anglo-Saxon State, in which the old popular arran 
which had sunk donn to the position of a posse comitatus 
peasants, was employed on such Bervices. The Norman peri( 
enforced the keeping in repair of the highways and bridges 
the ordinary police fines, viz. amereiamentg. The widenin) 
alteration, and closing of highways was regulated by an ordi 
issuing from Chancery, a writ ad quod damnum, by which the 
sheriff was instructed to determine by means of a commission 
of inquiry, whether the proposed change would not he pre- 
judicial to the public. The keeping of ways and bridges in 
repair was a constant object of debate in the sheriffs toom 
and in the court leet. An appropriate division was made of 
this duty, by which the burden of the highways was incumbent* 
on principle upon the small villages, whilst the more onerons- 
btirden of building and repairing the bridges fell upon the whole 
county. Actual use by the public rendered all the inhabitantn 
liable to the work of repair (Coke, Inst., ii. 700). These prin- 
ciples, as they had been formerly uniformly applied by the 
Norman administration, were regarded as "common law." 
Their maintenance depended, according to the police practice of 
Norman times, upon a procedure by indictment, and primarily 
indeed by presentment before the King's Bench, the itinerant 
justices, or the criminal assizes. The sheriff could by a 
commission be charged with this duty, imtil by 28 Edward III. 
c. 9 this part also of his judicial functions was withdrawn 
from him. Besides this there lay an ordinary indictment bj 
private persons against the responsible parish. By 22 Hei 
VIII. c. 5, sec. 1, presentments before the general sessions 
the justices of the peace were allowed to be of equal eSt 
with those laid before the assizes. Last of all, a fiuancli 

03 objecte liublo to laiution is ex- pcarslnliiivereninmedwithiiiiuod 

pLtiucd. So long ua Elizabeth's law limits. According to sUtemea 

was onrorced in its original tiinae by Coodoand Nicliolls it omoimted in tl 

the " induatrioua emplaynieTit " of tbo y«ir IG50 lo £li 
poor, the lotul m&Bs of poor ral«a ap- 
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criminal information er o£icio couid be laid before the common 
■law judges. 

The Tudor legislation practically simplified and eupple- 
mented these principles. The Statute of bridges (22 Henry 
YIII, e. 5) impoeeB the duty of contributing to the bridges upon 
alJ householders, whether they possess lands or not, and upon 
all real estates, whether their owners live in the county or 
not. The troublesome and inadequate procedure by indiet- 
znent leads further to the formation of a new parochial 
ee (according to the principle of the division of labour), 
that of Surveyor of Highcai/s, by 2 and 8 PhUip and Mary 
To this officer of the parish is now transferred the 
primary duty of keeping the highways in repair, and, with 
this object, he is empowered by the statute to make liable 
to manual and cart services, in proportionate gradations, 
according to the extent of their real estate, all the inhabitants, 
landowners, as well as the possessors of a team, householders, 
as well as cottagers and labourers with their own households. 
Thus the same bases of a parochial constitution were laid, 
as in the case of the poor-law system, namely, the parish 
ae the district ; the surveyors as local officers, elected by the 
members of the community hable as responsible representa- 
tivea of the communal-duty ; performance in kind in propor- 
tion tn the size of the household and the real estate, which 
in later times was gradually changed into a money rate 
according to the scale of the poor rate. (3) 



(3) The liighHRj' Btntiile 2 and a 
Philio and iiiiry, c. 8, graduated the 
pKRichial burden in this maiuiei : every 
pOBHfiMar of BiD acTu of Iiuid has at a 
gifeo day dt place to praiide a noggon 
or a CBrt, JJawD by oien, horeea, or 
other bputs of dmaght, acmrding to 
the cnelom of the county, together 
nilJi two able-bodied men and olher 
re^iniiite utenaila. Every owner of a 
team or plough in the ^tiab has also 
in like manner to pmvide a wng^^in 
with two men ; instead of the vaggon, 
on demand, two men muet nlso be pro- 
Titled. Every other inhabitniit, house- 
Lolder, cotlagtr mid labourer nho ia 
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abb to work aud who ia not in a 
douieatio relation of annual Bprvice. 
must on thu same day do miuiiuiil ser- 
vice either in person or by na able- 
bodied ropresBnlalive. Pereons of the 
middle class (forty gbilliugs annual rent 
from land, £5 in persoual property) are 
to furnish two men (18 Eliz. c 10. eeo. 
2). The burden of making tbe liigh- 
wuys in therefore etil! baetd upon per- 
formaneea in kind. AccordiDE to S 
Klixabetb c. 13, and 29 Elixabcth o. 5. 
lix working days were fixed by tlie 
jiutiees of tlie {leace for the repairins 
of the roods. i>ut in eaae the manual 
work proridEd by law won inauJBeient. 




Cloaely connected with this reconstrnetion of the highway 
liability are the highway poHce regulations. According to the 
older highway statute the courts lect are to inquire into all 
offences against the statute and inflict fines and amercia' 
ments. In case they neglect their duty, the justices 
the peace shall hold inquiry at the sessions. But accordi 
to 5 Elizabeth c. 13 every official information of a justice 
the peace touching a "highway out of repair" shall ha' 
the force of a presentment by twelve men, and on thj 
ground of this " conviction " the penalty shall be immediately 
inflicted. A pohce regulation affecting the breadth and clei 
ance of the highways had been already contained in the' 
statute of Windiester (13 Edward I. e. 5). By 5 Elizabeth 
c. 13 these provisions were specialized, and became still 
further speciaUzed into highway regulations touching lighting 
the roads, keeping them dry, sign-posts, milestones and 
removal of nuisances of all kinds, the enforcement of whii 
now pre-eminently devolves upon the justices of the peae 
Already, by the statute of Winchester, the constables were 
make periodical reports as to the state of the highwa; 
which duty in later times passed to the surveyors of high- 
ways. 

A somewhat different, though in many respects an analogous, 
course was taken in the arrangement for water commuuica-j 
tion, Eegulations for harbours and navigation were ooi 
neeted with the old constitution of the so-called Cinque Ports* 
A lighthouse and pilot code follows under Elizabeth, simul- 
taneously with the formation of privileged corporations for 
this purpose, for duties and rights of this kind could not 
well be incorporated with local parochial unions. A similar 
system was followed in the dyke-unions, which were formed, 
as the nature of the land required, of the persons interested. 
Commixeionera of aewers had been already created in 
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this service did not eeeuie the pftrish (Dalton, " Jaitice," c. 
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Middle Ages and were more exactly regulated in the spirit 
of the older institutions by 28 Henry YUI. c. 5. (3") 

IV. By the foregoing regulations the btUaOE tonstllution an!) 
a ntto SPBUin of pnTOt!)fal tales became consolidated, depending 
upon the three following facts :— 

The district of this village is the parish, which now thrusts 
into the background the old tithings and townships with the 
decaying office of constables. The overseers of the poor and 
of the highways, the poor rates and highway rates, now 
form the connecting link between the ecclesiaBtical parish 
ftnd the temporal State. 

In the system of parochial offices, those of the church- 
wardens and overseers of the poor are, in the first instance, 
intentionally associated together — a practical espreseion of 
the "non-separation" of Church and State. In their church 
functions the churchwardens are subordinated to the ecclesi- 
astical authorities, and, in the poor law administration, to 
the temporal magistrates (the justices of the peace), moreover 
with rights and duties similar to those of tlie overseers of 
the poor. The right of the parish to elect its churehwardenB 
continues as a popular elective element side by side with 
the right of the .justices of the peace to appoint the overseers. 
The right of the parish to vote the parochial tases for the 
church rate, and the right of the overseers of the poor to 
levy a tax for the poor rate, mutually modify each other by 
constraining to harmonious working. Somewhat less impor- 
tant appear the offices of overseers of the highways and the 



The parish rates from this time gain a much increased 



(3') The ( 

regulated acconiiDe to other principlrs. 
The beeping of the draina in repnir ia 
the pennsnent intereel of the land and 
not of the pamchiBl union ag tavh. 
The necnniiy rontribatinns for thie 
potpoBe, taen rate*, were by law 
ebftcged to the endangered landnwner 
»t BUfh (6 Hen. VI. c. 6). and not to 
the nccupler, like the parish nla. The 
neoMMrj magiaterinl pawenvoro gjien 



by n royal n 
fonn« ft conrt of recnrd, that ie, a court 
vith discretioDarr penal and execiitJTe 
powers, and proceeds aocording to oir- 
ciimBUiiiPea hy inspection or with a jury, 
eilher Bccording tn tie cnatoni of the 
dykp-unions or according to ne-d and 
discretion. At the same time it enroroet 
by flnmniBry penftlties tba police rega- 
lationa it decrees. 
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impoi-tance. The demands made upon the commonweall 
were in the Middle Ages simple, so long as the labourinf 
ciaases were iucluded iu great numbers in the larger houH&- 
holds. The village system in the Middle Ages embraced, 
moreover, only functions in which persona! service and per- 
formance in kind predominated (such as militia, conrts of 
law, police, and making of higbwaya). To the modem 
parochial system finance was also added. The cbm-ch rate 
was indeed still often raised in a patriarchal manner foe 
certain church purposes, by the levying of a poll tax of oi 
penny ; the poor rate, on the other hand, was a considerahli 
uniformly levied rate, exacted by the overseers of the poor. 
Such was also the bridge rate. The making of highways 
was still managed by performances in kind, but they are 
essentially incumbent upon the same class of occuxners and 
landowners. The system of a parochial taxation, which 
based upon the household according to the scale of the visibl 
profitable property in the parish, is thus the ordinary 
of all parochial taxation. Certain deviations from it in thf 
church rate, in the burdeu of making the roads, and in tl 
police contributions were easily ignored, as the differenci 
were scarcely worth mentioning, and their correction woi 
have involved a disproportionate elaboration of accouni 
The poor rate could still be regarded as the regular tax, ant 
all else merely an appendage and addition to it. LegiU 
analogy, simplification of the business of assessment, the 
habituation of the ratepayers to it, and the common exercu 
of the functions of a court of higher instance by the juBtic< 
of the peace, all worked together to bring all local rates b; 
degrees under the same category as the poor rate. 

In consequence of all these manifold duties which devolvf 
upon it, the parish has gained a stirring life, and with it al 
the energy for new formations, which appear in the form 
parochial committees for parochial purposes. The committei 
of assessment date back to the Middle Ages. Beside tbenij 
there now appear committees of jurats: that is, four or eight 
arbitrators appointed on oath for the amicable settlement of 
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dispntea between neightourB. Frequently a kind of parocbio,! 
administrative council, a committee of assistance, is mentioned, 
conBisting of thirteen persons, who have formerly been church- 
wardens or constables, and who afterwards formed the later 
Go-called select i-es tries. 

From the whole system of the new organization there 
sprang up further a right to make by-laws, a right which 
at fii-st proceeded from the practice of the conrt leet. If 
the parish undertook the levying of public and constitution- 
ally recognized contributions, such as the church rate, or if 
it fulfilled legal obligations, such as making roads and 
relieving the poor, it was also to be empowered to make 
rules for the "better fulfilment of them." In this spirit the 
judicial practice in early times recognized the resolutions of 
the majority as having the binding force of law : " By- 
laws for the reparation of the church, or a highway, or of any 
such thing which is for the general good of the public " (Coke, 
Reports, v. p. 63a). The condition was, however, here 
observed, that no rate should be raised but for such legally 
authorized purpoBes, or for such as, like the church rate, 
were based upon old custom and indirect recognition of the 
law, and that nothing might be enacted which was against 
the common law. (4) 

(4) For the onnBolJilatod pariah con- 
BtitntioQ or this period tbo Uvutise of 
Toulmiu Smitb, who with penonnl 
predilection undertook the imeurthinr 
of the parochial Bjatem, wliich had 
beoa alnioet buried in the tif>hlconth 
oentury, in a moat valuable wnrk (" Thti 
Palish, il» Powers and Oblignllon at 
Lttw." London, 1857, 8»o). Nor are the 
hutorieolinerilsof tboworkdJmiDiBbed 
b; variuui one-sided legal views, which 
were lute to arise from the contrast to 
the babitnal difiregnrd of the local 
parochial life and to the modern oen- 
troUzatioii. Among these errors the 
principal one la the over-estimatioa of 
paroohial aatonomj. The right of 
makiog theii own bj-lawa, aod tho 
right of self-taiation only existed in 
England for objects and purposeB, 
which were enlailed apon the jioriBh 



bjr law at a common obligation. The 
judgments quoted by Smith, taken to- 
gether, refer to the older law which 
required that the police flnee to which 
the members of the community had 
rendered themselves liable sliould be 
nused by tlie oommunitj, and the sub- 
sidies voted in Farliooieut apportioned 
amonest them (Smith, 558, 563). Ot 
tho greatest inlorest is the constitution 
of the oommiltBes, which were or- 
ganixod m they were requited. Com- 
mittee of juiats (Smith. 229); committee 
of Bsaistanoe (229) ; committee of watob 
and ward (230) ; committee for as<«esB- 
ment (230) ; oommitti^o for raising and 
distribnting poor relief, for audit, of 
destruction of vermin (2H0). This la. 
borious parochial government was the 
means of bringing about many village 
festivities, concerning which the Bishop 
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All these mBtitutions taktn together determined the powers' 
of the vestry. A constitutional right of being consulted' 
resided in the parishioners only in the case of the churoii; 
rate, owing to the circumstances of its origin. To this right 
was added a similarly acquired right of electing church-j 
wardens, or at least one of them. A right of electing thi 
surveyors of the highways had been ah-eady given by stat,; 
2 and 3 Philip and Mary. A right of proposing candidatt 
for appointment as overseers of the poor was naturall; 
added. A right of proposing or electing the oonstahlt 
belonged, according to time-honoured custom, only to the! 
court leet, and this latter, which was dependent upon special 
privilege, includes a different circle of persons than the parish, 
and falls into decay after the fifteenth century. A right of 
electing the constables, based upon principle, could under 
these circumstances hardly appear. Many questions of local 
government were, however, naturally brought up by the 
officers for discussion before the pariah, without a legal 
obligation to do so. From the time of the Stuarts, thq 
development of these customs was certainly different iii. 
different places. Where a wealthier class of tenants or 
freeholders existed in country parishes, and agricultural 
husbandmen in the borough parishes, such open vestrieB 
busied themselves pretty actively with parochial affairs. In 
other places the active participation in such affairs was 
limited to an old committee of parishioners or an adminis- 
trative council of former overseers of the poor and constabh 
which easily filled up its number by co-optation. After a fei 
generations this institution appeared, under the name of 
select vestry, as an established custom. Again, in other 
places everything was restricted to the annually appointed 
and chosen officers. In such matters pohtical leanings ha' 
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of opLiiioQ thut aui<li village fci 
ahoulcj be retnined (Smith. 499. 500). 
Bueh erolewuatical, judicial and other 
feaats occur under the name at " alea " 



(as omoQc; the Gtrt 

"EindtlhifT." eta.). .. _._ 

iniira Hpooiall; aa bridge-alei, chatdj 
aloa, olerk-riliw, give-alea, l&mb-aT ' 
lcet«leB, inidBnaimer-olea, Scot-e' 
WbitiUQ-alea, and otheis. 
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bad less influeuce than local exigencies and convenient 
cuBtom, 

V. The newly conetituted parish now becomes immediately 
connected witli the county polilE abminisliatton, and especially 
with the countj) iTiiiQisttatcs, and, tbroogh the justices of the 
peace, comes into further connection with the central Govern- 
ment. 

The legislature, inmaediatety on the constitution of the 
parochial Bystem, took care to form a court of higher instance, 
as well in the case of the taxes as in that of the local 
government. In the case of the taxes this was most effectu- 
ally brought about in the matter of the poor rate. Two 
juBtices of the peace approve the rate assesBed by the over- 
seers of the poor. Two magistrates of the same class may, 
if the parish shows itself incapable of maintaining its poor, 
assess another village within the hundred to supply the 
deficiency ; and if this also is not sulSaient, the quarter 
sessions shall assess a parish within the county "to make 
it good." The quarter sessions decide the appeals against 
the rating. Two magistrates issue the writ of distraint, if 
execution is resorted to. Two magiBtrates receive the accounts 
of the retiring overseers of the poor, and enforce the delivery 
of the amounts if necessary by writ of execution, subject to 
as appeal to the quarter sessions. The quarter Bessions 
aBsesB every parish at a proportionate rate for needy persons 
in the prisons and hospitals. By orders of the magistrates 
questions of the right of settlement, of conveyance of paupers 
to tbeir parish, and compensation for disbursements arising 
between the several parishes are decided. In the province 
of the management of the highways they fix the working 
days for repairing the roads, decide appeals, and afterwards 
levy the necessary supplementary tax, should such be needed, 
according to the scale of the poor rate. In the case of the 
bridge rate, the imposition is made immediately by the 
quarter sessions. 

In the department of the local government, the appoint- 
ment of the overseers of the poor is, in the first place, made 
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by two justices of tiie peace. Two magistrates enforce 
fines the holding of monthly sittings, and by the penalty 
imprisonment the presentation of an annual account. T' 
magiBtrates approve the industrial employment provided 
the overseers for the parish poor. By the order of two ma( 
trates, the poor are kept at forced laboui-, are compelled 
serve apprenticeship, relatives are summoned to contribute 
to the support of. destitute persons, and the father for his 
bastard. The magistrates may in urgent cases order relief 
for a needy person. They compel by penalty the overseers of 
the poor and the constables punctually to fulfil certain official 
duties. The quarter sessions, finally, Eire the general court^ 
of appeal for " all persons who feel themselves aggrieved 
any action or neglect of the churchwardens or overseers 
the poor" (43 Eliz., c. 2, sec. 6). For the surveyors of th( 
highways, whose appointment is in this period still made l*y 
election by the parish, the quarter sessions, together with 
individual justices of the peace, form the controlling court 
of higher instance for the due carrying out of highway regula- 
tions, and they decide in their sessions legal points which 
may arise. The management of the county bridges is Ihft 
immediate province of the quarter sessions. The subordi-^ 
nation of the constables and their duty to appear periodLri 
cally at the sessions to make their presentments, and toj 
report upon the state of the roads, was a relic of the o^| 
pohce system. With the decay of the court leet the appoint- 
ment of the constables passed more and more to the board 
of magistrates, and from the right of appointment arose in 
practice also a right of dismissal. The coroners were by 
1 Henry VIII. c. 7, rendered subordinate to the magisterial 
power of mflicting penalties for breach of duty. Only thu 
churchwardens are subordinated to the justices of the peace 
purely in their capacity of guardians of the poor. 

As the local officials were in all matters made responsil 
to the magistrates, so also by the subordination of the office 
of justice of the peace to the central administration, that 
unity in the administrative system was attained, which, 
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the continental States was only technically developed some- 
what later by the formation of a '' StaaUrath'* and '^ Befuyi'den- 
system'' for the provincial and district government. The 
police control, especially that of the police for trade, labour, 
and order, the State and parish taxation, the militia system, 
and that of all other more important branches of the temporal 
administration, had now been thoroughly regulated by statute 
and ordinance, and the councillors of the Crown were now 
regarded as responsible to the King and to Parliament for 
the due execution and maintenance of this legal order. It 
was necessary, therefore, to allow the Privy Council and its 
delegates the means for conducting the government of the 
country according to these laws. The governmental system 
of the Tudors had accordingly already carried out the system 
of administrative control of modem government in all its 
three functions. 

1. A disciplinary or penal power for breach of the law 
over the persons of the magistrates, sheriffs, and military 
commissioners, and through these over the constables and 
all other executive officers of local government, is effectually 
exercised by the right of dismissal of all these officers, who 
from the Lord Chancellor down to the village constable, are 
revocably appointed {durante bene pladto). Beyond this, 
however, there extends also a right of inflicting summary 
punishment, such as from its origin in the Anglo-Norman era 
(Vol. i. p. 195) had never been given up by the kings. As this 
right had in the preceding period been even put into execution 
against the members of the common law courts, and had 
only gradually fallen into disuse on account of the honour 
of the permanent judicial office, so did the exercise of it by 
the itinerant justices, and in consequence by the magistrates, 
who had taken their place as permanent custodes pacts et 
jiisticiarii, become a more and more natural consequence. 
It is, accordingly, in fact, only a declaration of the existing 
system, when the statute (8 Hen. VII. c. 1) touching the Star 
Chamber reserves to a select committee of the Privy Council 
a penal jurisdiction over all abuses of office of whatever 
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kind. It was only a declaration, when in 4 Henry Vll. c. 
12 the King issued a solemn address to the magistrates, 
exhorting them to the faithful exercise of their oflace, if they 
would avoid bis highest displeasure, and under threat of 
immediate removal fi'om the commission and punishment 
for disobedience. That this penal jurisdiction was com- 
paratively seldom exercised, was on!y a consequence of thf^H 
more simple and effectual right of dismissal, ^| 

2, A power residing in the central administration, con- 
trolling the orders and precepts of the magistrates, was -a 
result of their position as delegates of the royal judicial and 
peace powers. As this had always existed, for the measures 
of the itinerant commissioners, it was natural that this 
power should, as a reservation of a continual inteneation 
on the part of the royal government, sujiplcndi et corrigendi 
causa, proceeding from the Privy Council as well as from the 
King's cabinet, be equally valid in the ease of this permanent 
commission of magistrates. Hence followed in the first place 
the obligation of the local commissioners to make report 
{certiorari facias), and to obey the direct mandates issuing 
from court. In like manner it was one of the functions of 
the itinerant justices of assize, in their character es the 
highest custodea p/icis, and as representatives of the central 
courts (as which they had been regarded since Henry VI.) 
duly to instruct the magistrates, to warn them, and threaten 
them even with deposition and punishment, as very often 
happened. In fact, there was only too urgent cause found 
for exercise of this supreme jurisdiction, in consequence of 
the partiality and demoralization in a generation, which had 
grown up amid the party struggles of the Roses, and which 
continued under the party struggles of the Eeformation. All 
proposals of Parliament for the abolition of the abuses and 
mistakes of the administration gained their effect only through 
these corrective powers of the King and the royal council, 
which controlled the magistrates, the sheriff, and the lot 
boards. 

3. This controlling court becomes of itself a doable ] 
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remedy, that is, as a court of appeal for the protection of sub- 
jects, so soon as it exercises its jurisdiction on the motion of 
corporations or private persons. The innumerable petitions of 
private individuals addressed to the King and the royal council, 
as well as to Parliament, presuppose that the King and the 
royal council can and ought to interfere corrigendi causa with 
the orders and measures of the county and local administra- 
tion. Its existence as an administrative court of higher 
instance is an especial presupposition of all parliamentary 
action with regard to national grievances. If, accordingly, 
the historians of this period as well as the Parliaments 
complain of the severity and impartiality of certain measures 
of the Privy Council, any denial of the principle of these 
corrective powers is perfectly alien to the Tudor period. (5) 

From this building up of an administrative system from 
the parish to the Star Chamber and to the King's cabinet, 
it results that the permanent constitution of the common 
law courts could only in a limited degree guarantee the legal 
rights of individuals; that, on the other hand, whilst the 
personal will of the King and of the Privy Council in the 
Star Chamber could to a great extent prevent injustice and 



(5) A disastrous error has boon com- 
mitted by modem historians, and in 
particular by HaUam,in portraying this 
character of the royal council as a dis- 
ciplinary, controlling, and appeal court, 
in the light of attacks and encroach- 
ments of the Privy Council, 'ihis 
notion is perfectly foreign to contem- 
porary historians, Parliaments, and 
jurists; it is rather the result of a 
dating back of conditions belonging to 
the eighteenth century. When Lord 
Coke (Inst., iv. 17) declares the ex- 
tension of a ** punishment " of dis- 
obedient magistrates in the Statute 
4 HfU. VII. was a natural presup- 
position of the ordinary course of law 
in an action, t)iis was a pious wish of 
the honourable Lord Chief Justice, 
which could not be enforced against 
the Privy Council, and of the fulfil- 
ment of which no instance is known. 
It was not until the period of the 
Stuarts that after severe abuses of 
the royal power, upon the one side the 



administrative controlling power and 
court of appeal of the royal council 
(cabinet) was almost abolished (vide 
infra^ chap. 1.) ; whilst in other direc- 
tions a feeling of judicial independence 
and of judicial duty all together had 
become developed in the magisterial 
bodies, hand in hand with the now 
recog:nized irresponsibility of the jury. 
In Toulmin Smith this conception rises 
to such a pitch that in his over-zealous 
local patriotism for the parish he re- 
gards the appellate jurisoiction of the 
justices of the peace, of the I*rivy 
Council, and of the Parliament, and 
even the whole of the parliamentary 
legislation as almost a nsur])ati(>n 
practised against the autonomy of the 
parish, as a false **parliamentariani8m " 
compared with the good old common 
law. As if a modem State were con- 
ceivable without administrative laws, 
and as if administrative laws were 
conceivable without a thorough control 
exercised oyer their due execution I 
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partiality, they ooold also themselves inflict these evils, so 
soon as an exercise of the royal power in a monarchical 
spirit ceased, as was the case after the death of Elizabeth. 
With the period of the Stuarts, accordingly, Parliament 
begins to aim at restricting the supreme administrative power* 
In another direction it is apparent, that the judicial indepen- 
dence which resides in the honorary officers of Bdf'govemment 
by virtue of their possessions, contains the requisite energy ^ 
to resist a despotic government. Finally it becomes gradually : 
apparent, that the cohesion which the lower strata of society m 
have gained by the local constitution of this period, both in 
Churdi and State, has engendered a manly spirit which is 
able victoriously to face the constitutional struggles that 
ensue against absolutism in Church and State. 
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FIFTH PERIOD. 

IE STUARTS AND THE CONSTITU- 
TIONAL CONFLICT. 



CHAPTER XXXVn. 



James I., 1603-1625 
CuAKLEd I., 1625-1649 
The Bepcblic, 1649-1660 



Chables el, 1660-1685 
James II., 1685-1688 



The English Reformation had made the monarchy the sole 
heir of the papacy. Though, with the abolition of the long-dis- 



♦ For the period of the Stuarts, the 
wealth of sources and literature is so 
great that only a selection need bo 
given. The Statutes of the Realm, 
vol. iv. a, v., vi.. vii. a., contain the 
legal records of this period. For the 
perifKl of the Commonwealth as sup- 
plenjentiiry to these : " Acts and Ordi- 
nances during the Usuqwitirm from 
H;40-1656/* by Henry Scobell (Lon- 
don, 1658 fol.). The Parliamentary 
proce<'ding8 are given in fairly detailed 
<*xtracts in Parry, " Parliaments,*' pp. 
240-GO:^ (1839). Among the historical 
descriptions the most prominent is the 
brilliant description in MHC4iulay,"His- 
tf»ry of England." Cf. also Ilallam, 
"Crmst. Hist.," vols, i., ii. For vol u- 
minouH matter : Uushworth, ** His- 
torical Collections from 16 Jnmes I. to 
th(^ Death of Chnrles I." (1659-1701). 
Tlie constitutional law^ questions of the 
revolution are treated of in Clarendon, 
"Hiatf)ry of the Rebellion" (Oxfortl, 
1705), lirodie, " Constitutional History 



of the Britihh Empire, from the Acce8- 
sion of Charles I. to the Restoration " 
(new edit., 1866, 3 vols.). Bnmet, 
"History of his own time from the 
Restoration," etc. Guizot, "Histoire 
de la Revolution d* Angleterre," " His- 
torie de la Re'publique d' Angleterre." 
and other writings. Dahlmann, ** Eng- 
lische Revolution." Ranke. " Knglischo 
Geschichte," vols, i.-vii., i)rincipally 
dealing with foreign affairs. As to 
the political polemical writings of 
Hale, Prynno, Selden, Brady, antl 
others, cf. R. von Mohl, ** Die Literatur 
der Staatswissenschaft," vol. i., pp. 
325-330 ; ii. 70 teq., 86 feq. Cf. also 
particularly Sir Roger Twysdeu : *' Cer- 
tain Considerations upon the Govern- 
ment of England," edited by J. M. 
Kemble (London, 1840, 4to). More 
modem treatises : J. Langton Lanford, 
"Illustrations of the great Rebellion " 
(Ix)n(ion, 1858). Vaughjin, "Revolu- 
tions in English History" (vol. iii. 
1863). 




puted foreign supremacy of the Italian Head of the Churcli, 
an important step had been taken towards the emancipation 
of the intellect, at the same time a aerioua step had been 
taken towards imperilling the national constitution. The 
contrast which had bo long and so deeply moved the Middle 
Ages had thus become planted in the heart of the constitu- 
tion. Until the period that now commenced, the boundary 
between Church and State liad been guarded by national 
jealousy ; now the barrier between the two had fallen, for 
both had become united under a single sovereign lord. The 
two tendencies of the human mind, which had hitherto 
embodied themselves in Church and State, had now become 
internal contrasts in the State itself. 

According to the time-honoured popular idea there was 
only one Church. But the living generation found itself 
involved in a bitter controversy aa to which Church was 
the true Christian Catholic Church. The possibility of each 
being equally entitled to be so regarded, or even of a tolera- 
tion of different creeds within one political system, was as 
yet quite alien to the ordinary ideas, and was in fact im- 
possible, so long as each Church regarded the right of 
solemnizing marriages, and all the important bases of private 
family institutions, as well as public education and numerous 
other legal conditions of family life as the subject of itt' 
exclusive legislation and jurisdiction, subject to the ecclei 
astical coercive control, which like every other political po' 
could only be a concentrated and exclusive power. 

The Koman Catholic Church, where she had the power, 
enforced this view of her right by fire and sword. She had 
strengthened herself in the sixteenth century by serious 
reforms and by strong alliances. The Pope, and the Catholic 
potentates of the Continent, kept up an agitation by means 
of emissaries, by entering into conspiracies and by releasing 
the English subjects from all obedience to the English throne 
and supremacy. Such opponents could not be combated by 
endurance. The scenes on Saint Bartholomew's day in 
Paris, and those which took place in the Spanish Netherlands, 
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made abstract toleration in the sixteenth century an im- 
possibility. The Crown of England was not able to protect 
and maintain the national Church in any other way than 
by constituting it the only true, and the sole rightful Church 
both in the eyes of God and of the law ; it could only uphold 
the greater Christianity of the new faith, by exercising its 
right of constraint in a more moderate and more human 
fashion. The attitude of the Crown towards the old Church 
was thus indisputably estabUshed. 

But as early as the second half of the sixteenth century, 
dififerences began to spring up in another direction within the 
reforming party itself. The idea of a mere national Church, 
without change of dogma, had under Bloody Mary been 
proved to be utterly worthless. The monarchy was obliged to 
confess that the new work, without inner conviction, had no 
hold, and that in many parts of the country the reform had 
not as yet been understood. Therefore, in spite of serious 
scruples, it had been necQssary to resort to the peculiar 
weapon of the Reformation, the licence to read the Bible. 
The effect was, that the people began to expound the so long 
prohibited Bible with that kind of prejudice '*with which 
an English jury is wont to regard evidence, which one party 
in the action has endeavoured to suppress." With examina- 
tion and inquiry doubts now arose in individual minds as to 
the new hierarchy. Simultaneously with the dogmatic refor- 
mation under Edward VI., disagreements appear between the 
more moderate reformers, who are satisfied with the doctrine 
and liturgy established by authority, and those stricter 
reformers of the school of Zwingli and Calvin (analogous to 
the controversial points between the Lutherans and the 
Reformed Church), and notuished by intercourse with the 
reformed clergy on the Continent. The Government itself 
had held up the Roman Church with its external pomp, its 
miracles, its relics, and its traffic in indulgences to ridicule 
and scorn. With the permission to read the Bible, there 
was added to the mistrust of the authorized teachers of the 
Church the charm of personal research and the national 
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characteristic of striving after individual independence, 
schools held to the opinion that holy writ was alone suffi- 
cient, not only in matters of faith, but also for discipline 
and the honour of God, and that each individual had a 
right to interpret the Scriptures independently according to 
his own lights and his own couBcienee. But a further result 
was, that the legality of Convocation, as well as the autho- 
rity of the mviiniis, was disputed, and in this manner opposi- 
tion was directly introduced into the State. A fruitful soil 
for this personally honourable opposition was found in the 
rising classes of the yeomanry, the citizens, and a part of 
the gentry, but especially in a part of the theologically 
educated lower clergy. As is ever the case, the ideas of 
social classes blend with those of the religions, and, accord- 
ing to the degree of influence the latter esercise, dissent 
takes the form of a Presbyterian constitutional ideal, or 
inclines into the more thorough-going tenets of the later 
Puritans, or finally to those of the Independents, who deny 
the Church as an institution, and desire to make the clergy 
elective parochial officers, entirely dependent upon their con- 
stituents, who elect them. Though these different schools of 
thoughtshowed themselves in Elizabeth's time only sporadically, 
and then only in narrow circles, yet they soon manifested 
themselves in attempts at forming sects and conventicles, in 
dissensions between the parishes and the authorized parsons, as 
oontroversialpoints between the parishioners amongthemselves, 
and yet more particularly in the manifold differences in the 
externals of the places of worship and in the form of the service. 
From the point of view of the State Church, Elizabeth 
determined to suppress the irregularities in the Chi 
service which resulted from these causes, to take aetdt 
against the conventicles, to depose dissenting ministers, 
to visit the issue of polemic pamphlets with severe penalties. 
But, through this course of action, honest conviction was 
driven into opposition against the royal authority itstUf 
Cartwright, in his bold theses, even disputed the suprei 
"Church matters should," he urged, "only be settled 
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Church officials and eccIesiaaticB, entitled, even without the 
consent of the magistrates, to adopt ecclesiastical ordinances 
and ceremonies." This opposition was snrely not unwar- 
ranted, in a work of reformation, which was so external in 
its starting points, and had remained so long external in its 
course, as the English Eeformation. Elizabeth, liowoTer, in 
thus checking it, followed her religions conviction and her 
poHcy. In the deep attachment of the people to her person 
and in the triviality of the differences between the essential 
doctrines of faith, this side of the opposition still appears the 
subordinate one. (1) 

But in spite of continual disunion among themselves, 
the reforming schools remained united in their demand for 
the creation of a national Church, that is, united in their 
opposition to the " papists," who were now regarded by the 
national jealousy in the light of treasonable subjects, who 
cleaved to a foreign rnler. How Parliament would have 
acted if left to itself, ie shown by certain acta of violence 
and by ceaseless complaints concerning the leniency shown 
to papistry. The Crown, by legislation and administration, 
did its best to suppress the remains of Catholicism ; yet 
from Elizabeth to James II. there was no single time at 
which the Crown granted as much as Parliament and the 
popular voice really demanded. All clamoured for coercive 
measures. In the eyes of the Presbyterians the persecution 



(1> The attitude of the monttichy 
towards tho Proteatunt oppusiUon has 
not, in hisloriRBl deacripltotia, boea 
■nfficleatl; valued aooonlisg to the 
•dale of the times. Modem toleranoe 
and latitailiDariaoism nonld have made 
the Eseliah national Church defence- 
lees and belplesi in a conflict with the 
Roman asoendnncy. Unit; in ita out- 
ward organization cannot be dispensed 
with by a church, oven thongh it be 
leatricted by ths exeoutlte power of 
the State to the sphere of an occleaiaB- 
tical aehool and core of ioqIb. But 
after the Boninn Universal Church had 
beoomo an piclueire political system, 
faz beyond these limits, eccleaiusticnl 
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refurai could only flud its supgnrt in 
an eSecttial ecclesiastical authority and 
in church proper^, and not in the 
purely internal nature of the " Church 
of the early centurips." which the 
puritan opposition took as a model. 
Upou tliB Continent also the Bcforaw^ 
tion was oompelled to pnas From the 
internal impulae oT the heart to ex- 
ternal iDStitutiona. varyiug according 
to the fonu of the eiietin^ temponu 
ntnte, but ever in close wmnirtinn with 
it. Between both ooe-Hidnl tctirlcTiciea 
Elizabeth sought n baLiii''c. which 
aetnaliy preserved both C'hureh and 
State for more than a century from ii 
renewal of a violent struggle. 
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of the Catholics waa not sharp enongii; the EpiscopalianB 
demanded greater severity against both. AU approved such 
excesses of the Government as were directed ' against the 
other party. 

In this department of political activity it first became 
manifest, that the Crown had by the Beformation gained a 
new independent position, and that its supremacy bad altered 
the character of the prerogative, just as in Germany the posi- 
tion of the reigning potentates had become altered by the so- 
called jus refortnandi. In the province of the Church, the 
King rules as absolute monarch, with a bureaucracy ; in the 
province of the temporal power, on the other hand, only as. 
constitutional authority, with enacting Parliaments and 
pendent communitateg. Both systems were in daily coni 
with each other. But a power that ruled with unlimited 
in what had hitherto been the higher sphere of the Church, 
felt a natural desire not to be bound in the temporal sphere 
by the resolutions of the Lords and Commons. As every poli- 
tical power bears within itself a tendency to develop into abso- 
lutism, so the monarchy thus gained an inevitable tendency 
to transform the State into an administrative system after the 
pattern of the Chmrch. 

With clearness and decision Elizabeth had taken up her 
position under these circumstances. Her government, with 
the assistance of her council, continually draws conclasiona 
from the royal supremacy. The Act of Supremacy declares 
all ecclesiastical legislation and jurisdiction to be an emana- 
tion from the Crown ; the ecclesiastical oath of allegiance 
tmiformly embraces all ecclesiastical and temporal persons 
holding any public office, down even to the lower and indirect 
officials and servants of the state. The Act of Unifonnity 
subordinates ritual and Church discipline to the regal power. 
Later legislation endeavours by supplementary measurea to 
crush rising opposition at all points where it shows itself, (1') 

(l')WlielhptEiiMbeth acted rightly whioh in the dwtiines of failh ««■ 
in keeping down with such rigour, by arrnynl on Uie side of Iho nntinti«l 
her injancUuni, the loyul oppouition Church.— vhether a oertikiu amouut of 
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These measures continued to be employed with greater 
rigour against the opposition on both sides; often severe 
towards individuals, yet without violating the formal law, 
which even in the proceedings against Mary Stuart, that 
were purely determined by political motives, was on Eliza- 
beth's side. With the same sagacity Elizabeth kept within 
the constitutional limits of her royal power. She knew 
that her military, judicial, pohee, and financial sovereignty 
oould no longer be severed from the legally acquired and 
constitutional participation of the propertied classes; she 
never ignored the fact that her own title to the Crown was 
dependent upon secular law and upon the recognition of Par- 
liament. The divine mission of the monarchy, of which she 
was deeply convinced and fond of speaking, she considered 
as perfectly compatible with it. With the due recognition of 
the position and influence of ParUament, she united the newly 
r'scquired rights in such a fashion, that (1) in the legislation 



I conoiliHiJonwithrefcardtothomoderrtte 
■ pTOpnsaU of tlie Lowet Hoiiao in 15Ht 
1 would not m sniiic meaame linvecalmetl 
pdomi the dispute, — on tliew paistB the 

aiinioQB of net own tninistere were 
_ Tided. The exporieiiCBB made in 
" cotlund were not, however.ot a kitid to 
KMrnmend a mild eccleiiMlieul system 
t goveromeDt as productive ef [leiKe 
jad concord. In diit«enting drolcs 
f~themBelTeB the aturdj manly struggle 
againet ermr was regarded as In- 
■eparable from the eerioot convictioD 
of the truth. Still lees could the 
powerful opposi (ion made bv tbeBoman 
Catholio Church be ifniored, which, b; 
neanBof the Jesuit »yattiQ,hBd brought 
kbout a great aUiatice of CalliolJa 
princes. The neceiisitj for an CKternal 
unioDoftheEogliiihClinrchwas accord- 
ingly in no vaj denied even from this 
aide. What the opposition demanded 
waBDoltolemnce. but the exrluaive nc- 
knowledgnienl of their ideaJ of church 
eatabliebnient, and faariDg attuned IbiB 
ocknowledglueiit, it demand vd nni- 
formily Just an mutrh ae tlie national 
ChuTi^h. A remarkable expreeaiou of 
llie highest views of the time is found 
in Bivkcr's work (■' EcclesiBHlical 
Polity," 1694), which is quoted in 



Hollam. Even CartwriKht, in bis 
violent opposition to the national 
Chnrch, demajida that the authorities 
Bhall punith atheists and papjats if 
thoj refuse to participate in the trne 
preaching of God's word. Had Eliza- 
beth given free scope to the diaaent of 
those limes, there would beyond doubt 
have tcBulted oni; a diddcd and still 
more intolerant church system; a 
" church of the apostolic era," with still 
more rigorous principles touching dis- 
cipline and ritoal. Later resulta have 
only too completely confirmed thia. 
Elizabeth was not wrong in replying to 
the Emperor Ferdinand " that she could 
not grant eoolesisslical toleratiun to 
those who disagreed with hor religion, 
beinit agRinat the laws of her Parlia- 
mtmt, and highly daDgerona to the 
■late of her kingdom, as it nould sow 
various opinions in the naljon, and 
would cherish parties and factions tiiat 
might disturb the present tranquillity 
of the tommoo wealth." A generation 
was a[ least yet required, after the 
ercnls nndcr Mary, lo give the State 
Clinroh the reijuisite stability in the 
institutions of BngUud and lbs customs 
of the people. 
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affecting internal ecclesiastical affairs, she claimed the excll 
Bive initiative for herself and her clergy; (2) she cansed tbtf 
enlarged administrative powers, which the ecclesiastical COD* 
flict bad called forth, to be sanctioned by acts of Parliament ; 
and (3) in circumstances of war or national disorder Bhe 
granted extraordinary powers by ordinances, and also granted 
her officers dispensation from the existing laws. Bat she 
made a very moderate use of these powers in cases, for 
which even the Parliaments of the eighteenth century would 
not have refused an indemnity bill. She justified reservation 
to herself of the initiative in the legislation touching internal 
Church matters, by saying that changes in matters of faith 
ought not to be brought about by resolutions of the majority, 
and that Parliament had no traditional rights to claim in this 
province. 

But it lay in the nature of tliis political government, 
such a position did not satisfy many views and interests^ 
among the immediate surroundings of the Crown. In the 
Privy Council, even under Elizabeth, a notion had already 
gained ground that, in addition to the ordinary prerogative of 
the Queen, there existed also a " supreme sovereignty," which 
was also called the absolute power, and from which was 
primarily derived the legahty of extraordinary measm-ea in 
extraordinary difficulties. The professional bureaucracy was 
only too ready to look upon every impediment to a govern- 
ment measure as a "difficulty," which could be redressed 
by the "supreme sovereignty." Proceeding to still greater 
lengths such conceptions took root among the clerical officials 
of the State Church of the time. The new position of the 
bishops as delegates of the royal power had lost its indepen- 
dence as an estate. Their highest court, the Court of High 
Commission, had become purely a body of functionaries, with- 
out either the concurrent enacting powers or the control of 
an estate, with an ordinary criminal and disciplinary juris- 
diction, which is acted and re-acted upon by the machinery 
of the Star Chamber. The system of these bureaucratic 
bodies extended etill further into great provinciEi] councilB. 
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All these courts had adopted the administrative forms and 
masims oF their ecctesiastical model, that is, of the pure 
bureaucratic system. It was natural that within this adminis- 
tration new legal conceptiona should be formed. Whilst in 
Germany the modem bureaucracy was the outcome of new 
legal doctrines, so here new legal conceptions emanattad from 
the already existing official bodies. They coincided with the 
old jealonsy between Parliament and clergy and with the 
justifiable aversion of the clergy to he subordinated to Parlia- 
ment, with its varying party -majorities. Through the daily 
contact of the spiritual and temporal adminiRtration, the 
conceptions of the authority of a spiritual ruler were involun- 
tarily transferred to his attitude towards Pailiament and the 
laity. "Whilst the era of the Middle Ages had formed its 
constitutions not by reflection, hut according to the sense of 
right and interests and by tradition, here for the first time, 
theoretical systems of the royal right arise, which are formed 
pre-eminently from theological news and theological polemics. 
The assemblies of the clergy in both Houses of Convocation, 
became from this time forth the centre of political doctrines 
of absolutism. After a few decades the clerical conceptions 
were consolidated in the canonta of the Convocation of 1606, 
which, however, were not yet published. These theses go 
back to the origin of human government, which they look for 
in the patriarchal rule over the family as it appears in the 
Old Testament. "'In those golden days," it was said "the 
fnnctions of the king and priest were the true prerogatives of 
the right of birth ; until the wickedness of men brought in 
usurpation and so troubled the clear stream from its soiu-ces 
with foul admistures, that we must now seek in prescri|>tion 
the right we can no longer ascribe to birth." Deriving thence 
the doctrine of unconditional obedience to the King's ordi- 
nances, it proceeds, " The King's power is therefore from 
God, that of Parhament from men, gained perhaps by re- 
bellion ; but what right can arise from rebelhon ? Or even 
if it had arisen from voluntary concession, could the King 
dispose of a gift of God and break the disposition of Provi- 
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dence? Could his grants, though not void in themselves, bo 
valid as against his posterity— heirs like himself of the great 
gifts of Creation ? " (2) 

The fate of the monarchy and the national constitution 
depended upon the attitude which the dynasty, that came in 
with the seventeenth century, adopted with reference to these _ 



(!) The new Higb Gbureli poliCioal 
"' * ) direetly " 
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digoity, not un a Hkored ordo, but m the 
ordinwy orgim of ChuttJi government 
approved by cxperioDce. But when 
the purititn acb'-ol violently attacked 
tlie bistiopa* aatbority, tlie prelates 
replied by appealiug to their "divine 
appotiitmenL Thej then followed 
puritunieiD into ila own territory, by 
opposing one ju* ditrinmn t>i tbe other, 
and tbuB ut the eauiB time regained 
a oertoia iudepeodence fmrn the civil 
powecE. The ppisoopal office refused 
to be permanently a mere organ of the 
civil magisCralca. Tlie more the State 
Chnrch felt it«ulf coDsnlidated the 
mote did its Belf-respect grow ss it 
remcmbeled the former position of the 
Church. But the goal was only to bo 
attuned by a euiidarity auuifltiuR 
between tlic divine appointment aud 
the Crown, which latter appointed the 
bishops. After the iKweHiou of the 
Sluart dynasty ti> the throoo it was 
percuived that the tiidcppndeDce of the 
Church was less Ihrontencd by tho 
Crown than by the Parliaments. The 
oterical sbsulntiat theory bad at all 
times its roota in the wonted proftesion 
of the clergy as inatnictora. The habit 
of instmctiiiK the Isity in spirJtuul 
ihinga engenders the desire to impart 
instruction also in temporal things, in 
which the layman undenitandi wliat is 
law and right quite as Well and even 
better than the cleric. The demand 
that the executive should be h 
"Christian anlhoritr," is well founded 
as being a claim tjiat the Stale is lo 
obey the rommandmcots of Christian 
luoralitj, which are one and ibo same 
flit both Churelies, and which should 
lie the mainspring of action in the 
monarch on the throne as in the 
servants of the Slate, oa members of 
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their Church. But it does u 
that inaiietemalljri-cur 
the oletical boiiy of either p 
with its interests of power, propern, 
and party, should swav aud guide the 
ocotml govemmeiit. In this couneo- 
tion those eoolesiastical recommends' 
tions are instiuctive, with which sinrc 
the rise of Parliaments amid severe 
party -struggles and revolutiotiaiy 
changes, the great puiUomentary seu- 
■ions were introduced (snch aa Slnbh* 
reminds us of in the period of " ~ 
Middle Ages, Knd Froude in tl - "" 
era), nud whiob certainly con 
BtrongLVt exhortations to th< 
not to forsafae in their political speof I 
the domain of universal Christ! 
morality, in order to take immediuU 
part in the oooatitutionol questions of 
thu day. If it was made a teprooch to 
thet<auIi!aiiiBticu]appoemon,thatit had 
a political background, this was true 
in still greater measure of the cWgy 
of the Slate Church, in whom solid 
zeal for the holy Church now benusfl 
a holy teal for the secular power of 
head of the Church. Similarly ■- 
bureaucracy of the Qerman 
polities, we find uoderlying 
nggurated zeal for the power oft 
lord, a iiuiet zeal for the e 
importance of their own ran 
purely abeotutiat Ideas of the t 
powor appeared manifest in the i 
phk'U of the times immediately al 
James the PirBt'a 
throne {«/. Cowell's 
under the head of King). The g 

indignation, which aroie in ea. 

quence In IWliamcnt, was oalmod bjr 
Hu ordinnnce of James I., which prcr- 
hiblled this pamphlet. As to Iheliln- 
gress of IhesH absolutist theories of the 
clergy after another generation, a 
eanoneM of 1640, and th 
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new theories. As the English Reformation had passed from 
external institutions into the hearts of men, the intellectual 
conflict of Puritanism with the High Church system, and the 
struggle of the High Church system with Puritanism were 
destined to return to do battle in the temporal State. The 
Stuarts, by taking part with one extreme, themselyes droye 
the other side to resistance, until the King's rule was over- 
thrown. The Beformation began in England in the sixteenth 
century with an external alteration of the ecclesiastical con- 
stitution; it concluded in the seyenteenth century with an 
alteration in the political constitution. The controversy 
touching the fundamental doctrines of Christianity (such as 
transubstantiation) had never in England been very bitter. 
The strife was more heated as to the liturgy and ceremonial. 
In a flery form and with a tendency towards violence, it 
maintained itself in questions touching constitution and power, 
where the self-government of the Church and the parish 
clashes with the supremacy and the Court of High Commission, 
and where the general priesthood opposes the bishops. The 
English people also have not been exempt from a doctrinal 
civil war; but the State Church is finally indebted to the 
passionate violence of the sects for the completion of her 
internal life, which, in the German Beformation, existed from 
the outset. 
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CHAPTER XXXVIII. 

®^ (JConeitt of tlbc 3)urc IQibtno jjClonarcgp teitl) ri)i (Ssialnt,| 

In this critical state of affairs the houae of Stuart ascended 
the throne, at a time when, upon the Continent, parlia- 
mentary constitutions were everj'where coming to an end. 
That the same result was averted in England is attributable 
not to the personal character of the Btuarts, and not to the 
absence of a standing army, but to the legal equality and 
cohesion of the estates, to self-government, and to the whole 
substructure of the EngHah constitution. In France, the 
monarchic power had by its personal influence first to create 
a " state " and a " nation." In Germany, it was the task of 
the absolute potentates to blend the several class privileges 
together into a bare unity. In both countries, the Iiiatory 
and the greatness of the monarchy was identical with the 
struggle against the landed nobihty which in England had 
been already decided in the Norman period. In the lower 
stage of her development in the eleventh and twelfth centorii 
England had passed through the necessary transition pi 
of the absolute State. The strengthening of the royal power 
under the Tudors was brought about solely by the confusion 
of the fifteentli century, and was destined only to carrj* ont 
the national task of the Reformation. After the discharge trf 
this mission, the English monarchy was and remained still 
a power in itself. It still remained the necessary presup- 
position of the constitution, the hereditary bearer 
supreme magisterial power, the source of all the privileges 
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the higher claasea; with great duties aa the patron of the 
risiDg peasantry and the towns, and with still greater duties 
for raising the laboiiriDg classes and the intellectual life, and 
in the foreign department entrusted with the great duty of 
intervention for the imperilled Protestant cause in Europe. 

But the royal family of the Stuarts had no innate feeling 
for any of these several duties. Till their time, the history 
of England had shown the monarchic power almost from 
generation to generation alternately ascending and descend- 
ing ; now the descending tendency is seen throughout a 
whole dynasty, during a period of three generations. Scarcely 
any family of rulers ever sat on the throne that showed itself 
BO entirely devoid of all sense of royal duty. Their views and 
mode of action had practically nothing in common with the 
character of the English monarchy and the English people, 
but belong to the domestic policy of the family of the Guises 
and the religious controversies of Scotland. The Stuarts cared 
no longer for the glory and the greatness of their country, for 
the victory of the established faith of the nation, for the 
protection of the traditional common law, nor for the relief 
and advancement of the weaker classes — but only for the 
satisfaction of their dynastic will. All aims of this royal 
race both externally and internally are mistaken. The repre- 
sentation of Protestantism in the great struggle of the century 
was their external task ; but the Stuarts first neglected, and 
finally disowned it. The reconciliation of the claims of the 
clerical profession with the opposing spirit of self-government, 
the strengthening of the national Church, while yet main- 
taining tolerance towards other creeds, was the internal task 
which the Stuarts persistently perverted. England had, as 
a fact, become the antipodes of the whole Koman system. Its 
European position unequivocally pointed to an energetic de- 
yelopment of its maritime power and to a vigorous champion- 
Hhip of the cause of the Reformation. Instead of this, James 
I. became entangled in the net of intrigues of the Continental 
courts, which was of only secondary importance for England, 

net which ought to have been torn asunder by an honest 
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championahip of the Reformation. The pedantic perverseneBS 
of James I, and the aimleasuess of Charles I., could not fail 
to injure and embitter their relation to their Parliamenta. In 
spite of all the difference in their characters, a negative trait 
pervades the reigns of all the Stuart kings ; it is the want 
of appreciation of, and respect for, the law of the land. 
No one of them ever felt himself as representing "England," 
as identified with the honour, the rights, and the interests of 
the country. Even their raligious convictions were not mani- 
fested in a sincere attachment to their national Church, 
faithful observance of the oaths they had taken, nor 
exercise of any Christian duty of pardon and gra^e ; but only 
as controversial weapons for establishing their dynastic pre- 
tensions. The Church in their eyes is only a source of regal 
influence. Their pretended attachment to the nobility of the 
coimtry merely displays itself in a money traffic for peerages 
and titles. All noble and systematic provision for the relief 
of the poor, for education and the advancement of the welfare 
of the lower classes, all genei'ous encouragement of talent 
the sciences ceases with the Stuarts, And if we add to 
their want of talent as miUtary leaders, their incapacity to 
enter upon any great and permanent political combination, 
it will be easy to understand how it was possible, in less than 
a century to destroy the belief of the nation in the kingly office.* 
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* TliB JfDutic cbunicter of the 
reigii of the Stuiirte U TmrnistHkably 
trfK-enble tu tbeir origin, "!□ tbe 

tiiiiii»B of the bouae of Staart we see 
ittle of the Bober Gothic honestj of 
the lowUiid Boot, much of thu Tunity, 
uniteodioeEs end inaiuceiity natiural to 
tbe Italian auil Gallic ttorJi from 
vliioh tbey came" (ViiughaB, iii. 13). 
Id thoir luCur d^imcgtio policT, whicb 
wHvered between SpaTiieh and Fronoh 
BlliuDRea. it is perlmps moat cf alt 
their genmlof^iial vanitj whicli nukkea 
tliem Bwerve from tbu Datural alliatice 
with the Proteatnnl bouses. Their 
Attitude with regurd to tbeoIogi<»l 

aneitions, wa< in the flnt icenerutioii 
etenuined by the eiubittetcd rhuraoter 
of the Scotch BofortoaUon. Tbeir Inter 
leaning towanli Catholiciim wa« in 



great measure brought aboat by female 
influence risultiDg from their iwnatBiit 
Bltiance nitb Cathulio houses. But 
the real reaaou, which oauMt] hislnriuil 
and politioiauB of every abade of 
opiiiiou la side againat the Stiuuia, 
is the aystematio perversion of the 
moiiaicbical principle in tbeir banda. 
It i» a point olten overlooked, that 
many of tbeir measures were mor« in 
banuo&y with the letter of tbe law 
than is nosumed ucoonliitg to the stand- 
point of tbe present oonstilution — not 
uuboard of prttentions, but an adviuioe 
upon tbe roud wbiota tbe Tndors had 
trodden. But whilst the Tudors adtod 
in a dictatorial manner in tbe full coa- 
■ciousni-Bs of their rojnl dntiea, the 
Btuarlfl insist on enforcing tbeir p«r- 
•anal will out of mere idle egotism. 
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The first stage in the beginning of the struggle is certainly 
more like one of those comic scenes, such as in the dramatic 
masterpieces of Shakespeare precede a tragic issue. In James 
I. a learned pedant had ascended the throne, unkingly in 
bearing, manners, and speech, one who seemed to. regard the 
proceedings in the Church and in Parliament as mere rhe- 
torical exercises, in which absolute supreme sovereignty should 
be taught to unbelievers by ratiocination; — and withal timidly 
retiring before the first signs of serious resistance, and sacri- 
ficing his ministers to the vengeance of Parliament. His 
whole reign is a weak succession of protests, which did not 
prevent Parliament from re-establishing the right of impeach- 
ing the officers of the Crown, declaring monopolies illegal, and 
enforcing in the Lower House their own decision respecting 
elections.** 

But what James the First's " kingcraft " failed to accomplish, 
led to a decisive struggle imder Charles I. The encroachments 
of the jure divino monarchy, are all directed simultaneously to 
the one practical and decisive point, the abolition of the parlia- 
mentary grants of subsidies. These periodical money grants 
presupposed a constant understanding between the Crown and 
Parliament touching acts of legislation and foreign policy, 
with which an absolute monarchy was quite incompatible. 
The opposition of his first two Parliaments, and their refusal 
to grant subsidies, was met by Charles I. by prompt dis- 
solution, and by the issue of ordinances to intimidate the 
opposition. The Star Chamber is made use of for compulsory 



** James I. was possessed of the 
^eDoalogical crochet which induced 
the son of Mary Stuart and Damley 
to believe that he united in his person 
the hereditary monarchy of the Anglo- 
Saxon dynasty, the Norman kings, the 
Plantagenets, and the Tudors. Much 
as his aversion to Puritanism and the 
insipid theological controversies of the 
period, which resulted from the Scotch 
religious conflicts, may tell in his 
favour, yet the decidedly unkingly 
bearing of this monarch ultimately 
tended to shake the royal authority. 



The learning which is displayed in his 
writings, as in the ** Basilicon Doron " 
(intended for his son), in his works 
upon sorcery, the exorcism of devils, 
etc., an immistakable penetration, 
almost cunning, and at the same time 
a want of sound judgment as to the 
affairs which surrounded him, form a 
marvellously confused character in 
this curious man, whom his admirers 
called "The British Solomon," and 
whom the Due de Sully designated 
" the wisest fool in Europe.*' 
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loans, which were moreover extorted by compulsory billeting 
of soldiers, tbe forcible pressing of sailors, and arbitrary 
arrests. The increasing opposition has, however, soon reached 
the stage at which intimidation is no longer effectual. The 
King is compelled by pecuniary necessity to summon a third 
Parliament, and in this is constrained by the united oppositioD 
of both Houses to acknbwledge the " Petition of Bight," and 
to approve the declaratory statute (3 Charles I. c. 1), which 
pronounces all forced loans, arbitrary arrests, and proceedings 
by martial law as unlawful both in the past and for the 
future."" Up to this point the conflict has retained tbe cha- 
racter of former periods ; administrative abuses and nationa] 
grievances still continue in the grooves of the old struggles 
between the monarchy and Parliament. 

But the King, with the intention of not keeping his word, 
after obtaining his subsidy, dissolved Parliament, firmly 
resolved never again to convene a Parliament. " Ashamed 
that his cousins of France and Spain should have accom- 
plished a work which he had scarcely begun," he commenced, 
from March, 1629, a system of personal government, quite 
new to England, a system which deliberately attacks the 
foundations of the parliamentary constitution, and introduces 
new departures into the eeeleaiastical and temporal adminis- 
tration, with the fixed purpose of systematically deetroying 
them. The three weapons ready to hand were, the roj*aI 
ecclesiastical government, the Privy Council, and the appoin t- 
ment of law officers. ^H 

1. The royal eccle»iasfical goi'ernment had placed the t^^^ 
pointment of the supreme ecclesiastial tribunal and of tfi^l 
bishops in the hands of the King for the maintenance of the 
national Church in the form recognized by Act of Parlia- 



■•• Tlie four pointa of the Petition 
of Blgbl are: (1) That uo ItLtunnn 
■hall be cnnipalled to pay ony gift, 
Io»n, benevoleDOi! ft tai, withoul the 
<M)nBont of the represcntatiTca of the 
nation aa declared hj acts uf Parlia- 
ment; (Z) that no freemaa nbnll be 
inpriiMied or arreBted contrary to tbe 



lav of tbe land; (3) that aoldjein <a 
eailon shall not be quarteiHl npon 
[imale houses ; (4) that certain ni^ola- 
tionB touching the pnnishaisnt of 
joldiere nud sailon aooordittg 
uinitial lawshall he repeuled.az ' 
abull not Us iMued for the fi ' 



uwordittg ifci^ 
lie futQM, ^^H 
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ment. Under Jamea I. the time had arrived when the Church 
stood no longer in need of that over-rigoroas uniformity 
which, tinder Elizabeth, had appeared essential to its stability. 
James I. did not attempt to disguise his idea that the ineti- 
tnttou of bishops and the episcopal power were pre-eminently 
designed to accustom subjects to the obedience they owed 
to their sovereign and to keep them steadfast in it. Charles 
I., although a Protestant in hia personal belief, imagined that 
he could achieve the development of his spiritual supremncy 
into temporal absolutism most readily by a return to the 
standard doctrineH and forms of the Roman Catholic hierarchy. 
This was the object of the Catholicizing reforms of Archbishop 
Laud, the return to the doctrine of tranaubstantiation in an 
ambiguous phraseology, auricular confession, preference of 
unmarried to married priests, revival of picture-worship, of 
the crucifix, of gorgeous vestments, of the sacramental altar, 
and of genuflexions, combined with intolerable vexation and 
persecution of the puritan sects. By the systematic ap- 
pointment of men of this tendency to the high places in the 
Church, the royalist hierarchy and the ecclesiastical spirit of 
caste was carried to the pitch which is aptly expressed by the 
eoAionea of the Convocation of 1640. (1) 



(I) The pervenimi oF eocIeaiiistii?aI 
govi'mment to piilitjcul pitrpogm i> ei- 
prewed in Janic»'» mollo : ■' No bUbop. 
no King." Fram tho ynu- 1595 the 
dineutinK bod; had bcvoine kiinwn 
undei the part; name of Sabbatarians. 
ood undpi Jamea I. tlie lecta had 
Kttaitied couBidenbleproportioDii. Still, 
however, a couecimuDesB of a runda- 
mcatsl urhiam in th« poliliral (ytilem 

oiUt. TLucolliaioQ 

» took pt»< 



Birhokdid 
nMwial dfpnrl 



l,.tly 



atinl [I 



terfereneo nf (In- lt-iii)i"rLil i.purl.-. with 
eccleriaatical juriwlii litiu Ly lu.nuB of 
prohihitinns. In !tillilhccoufliclaro«o 
betwMD tho Equitf CourU of the 
Cfaonootlor and Ibe oourta of commoii 
law. In this poriod the conflict became 

ttaw gtnigglu between the clergj 
the Inwjrera. Under CLarlos L, on 



the other hand, the erolcBiastical power 
no longer lervefl the Bernrmntion, bat 
the exienaion of t^at iiowen sgaiiiat 
ibe Pnrliamont. Tho Church, which 
under Arahbighop I^ud hod bemnie 
Anninlan, bersnio thu instrument For 



ing rigour of Ibc Court of High Com- 
miSBino, the pcTBirtent pernecution of 
the Puritaua, ongeDdcrcd tbut amonnt 
of bittcrnens wliieh in the oourse of 
the civil war burats forth in thia direc- 
tion. It would Beem a epeciol in- 
ti)r?entina of Proririonco tbnt in every 
eotiBtitatiODBl conflict it in the moat 
extreme partjr that ia deatinod (o 
undertake the formation of a counter 
party. In tbat most dinaatroua moment 
when ChariBB L on the 5lh of May, 
16*0, diuBolved the moderale " Short 
FarliBment," the ecoleaiiuitioB remaised 
tuBembled to ennot those coikdwi which 
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2. The Privy Council was destined to sit in banco, and 
with the assistance of the common law judges to condact the 
highest business of Government according to the laws of the 
land, and to supplement these laws in all discretionary points, 
where the exercise of the sovereign rights was not determined 
by law, so as to do justice to the extraordinary needs of the 
State and of society. For the Stuarts these discretionary 
powers were the fulcrum by vrhich the constitution was to 
be lifted off its hinges. "With this idea the ministers from 
Buckingham to Strafford proceed in an increasing scale until 
the utterly unprincipled tyranny, and insolent trampling down 
of the laws of the land, which characterizes the renegade 
policy of Strafford is reached. As the domestic policy of the 
dynasty met with a conceivable impediment in the corporate 
nature, in the deliberate procedure of the council, and in its 
legal advisers, James I, had begun to thrust the trouhleeome 
apparatus on one aide by discharging State business in the 
King's " cabinet," that is, in small confidential sittings, in 
which the counsels of the courtiers (his immediate com- 
panions) at once became of more paramount influence than 
those of the responsible ministers. It is the body thus con- 
stituted that now, under the name of a royal council, exercises 
the discretionaj-y powers of the " Star Chamber," powers 
which had been created for quite different, for legitimate and 
honourable ends. From this starting-point proceed the pohce 
measures, which were necessary for the new system of rule, 
and which as the opposition increased, became a compit 
system of banishments, house searchings, seizures, and rel 
of the hiheaa corpus. From this centre that method of govt 

or a Form of goyenunent. The pottr- 
familim rules adcunJing to no otbnr 
laws IhoD bis oim. Kiu^ euoceed bjr 
right of Iheir parents to tLe eii-reue of 
tbe highest juriftdifliotL, 'i'htfj mb 
above Hit law, they bare a dilllio 
right tu abeolntp pover. and Me not 
reepoDsible to nn; hunuui nuthorilr. 
It nu, howerer. wnsidprcd uJvinJtlB 
not to isaae tliin pninphlel in print 
until aftur tliu Rwtomtioa. 



rule, 
:ple|t| 



declare "every amertion oF nn indepen- 
dent co-aotive powur besides tlm royal 
power lo be iiigh trpaaou." ITia real 
itandard of tLe High Church thcoriua, 
however, was just at this time the 
pamphlet of Filmer, " Pntiiurcha." 
wliioh oos regarded as the kcvstone nf 
the BjBlem. All govemiaent, he urges. 
It absolute monarrhy. Nonuin is bom 
free, and iji consequonce iio oue can 
buve lukd the liberty to cbeoae a ruler 



► 



ment was developed, which, to use Clarendon's expression, 
" commands by ordinances what was not commanded by law ; 
forbids what was not forbidden by law, and then again 
punishes disobedience to the ordinances by heavy fines and 
imprisonment." (2) 

S. The selection of law oncers by royal appointment from 
among the leaders of the legal profession was intended to 
render the administration of the permanent part of the legal 
system independent of the temporary poUtical system. This 
royal right had hitherto been exercised in such a dignified 
and impartial manner, that all the dynastic changes of the 
fifteenth century, and all the religious changes of the six- 
teenth century passed by without any change in the nature 
of the judicial body. Under James I., pohtical motives, for 
the first time, dictate the dismissal of a Lord Chief Justice 
(Sir Edward Coke), and a shameless system of the sale of 
judicial offices appears, which shakes the honourable character 
the bench had gained under the Tudors, Under Charles I. 
this appointment to the judicial offices becomes a political 
system. As early as the year 1626, Chief Justice Crewe was 
dismissed for refusal to acknowledge the legality of enforced 
loans; in 1630 the Chief Baron, Walter, was suspended becanse 
he disputed the legality of a proceeding taken against members 
of Parliament on account of acts and speeches in the House ; 
in 1634, Sir Robert Heath was similarly treated for his op- 
position to the ship-money and to Archbishop Laud. His 
place was taken by Chief Justice Finch, a man on whom the 



(2) The tTunBformBtion of the Prify 
Ooancil ia the oatoome of a Hyelnantic 
oombiuation of the right of teauiiig 
ordiiiBiiceB with adminiatrBtive coercion. 
In (net a new leglslatioD has been 
OTeltled which does not concar wilii bat 
deBtruetiTcljr oppoBca the legislutioD of 
Uie oountrj and the purliamBntarycon- 
atitiition. The atate of afliurs which 
exiited in tlie NnimaD period relDrnB, 
in which the lojul power of infiiding 
police lines hj amercianiciil^ actuall; 
leads to a Icgielntive power. The onli- 
which decrees the Bhip-mooef 
LfiDceeds froiu the council. Financial 



sagacity revives even tbe old-fashioned 
fines for faOnre to bike up tho lionour 
oF kniehthood, and the old forest laws 
themsetves in order to open up new 



Bsofrt 



. In 01 






the statnto of James I. n 

also the iafwrporatioD of the wealthiest 
trades into guilds. Tlie otdlnaucea 
evea invaded purely private rights, by 
pulling down hoiut:B aud shuttinE np 
shops for the purpoao of embelligh- 
ioK the snrrounduigs of St. Paul's 
Cathedral. 




court could depend. The small number of judicial officGB 
which were of consequence were filled with "men of con- 
fidence " in such a way, that the time eoon came in which no 
conRtitutional principle and no law could be npheld when 
subjected to the interpretation of the judges holding office. 
In the counties, the appointment of the BheriEFs and the 
formation of the commissions of justices of the peace 
conducted on an analogous system. (3) 

With this apparatus of coercive measures, Charles I. ni 
set himself to abolish the three fundamental rights of Parlia- 
ment, which stood in his way. 

The chief point was the abolition of the Jtnancuil righU of 
Parliament. James I. had attempted to apply his theory 
of supreme sovereignty to the imposition of new taxee, but 
had afterwards given way. This attack was now again 
seriously renewed with that ship-money, which has become 
world-renowned. Former kings, relying on their military 
sovereignty, had, occasionally in time of war, raised contribu- 



tbe 



(3) The pervoraiou of the poiitinii 
of the courtH of justice brgins as a 
dynastla fuatnre ccFntemporaneoiiilj 
with the aoceeBion of tho Stuarta. 
Jamee I. dix-lnrod to his judges thnt 
hi) would himself decide le^^ queetioiiB, 
ua be had beea told Ibat law di^nded 
upon r(>aann, and he was lu well 
fumiBbed with reason as his judges. 
He otlen itii>isted upon a persoiiul «>□- 
ference with the judcea bpforo thoy 
posied jadement— -"auripulnr taking 
of opinions," as Lord Cnk(^ described it. 
Amonft his adTisers there were even nt 
tbet time supporters of the supreme 
sovereignty, wIjo advised him to msJce 
nneiamplitof n jndiKe for Lis niidni'ity. 
by whioh the whole body would bo 
kept in wholesome dread. One of 
these WM the same Lonl Bueon, who 
nftctwanl)! nrptd the deposition of Ch ief 
Jnstice Coke "as a kind of diBoipline, 
because be bad oppnsed the itilereets 
of the King.which example would keep 
the otlu^rs more in drend." ^^Ileemcre 
wa« directed to poBtjiono no action 
aininsl an nceused individual, "becaoBO 
he haa shown himself in the House of 
Parliament very zealous in onr service" 



(Poss, vi. 2). Under James the prin- 
ciples were, however, always wo>-> 
than their applicstino, for which ti 
courage and oonsisleDoy were b ' 
The shameless sale of judicial ai 
mcnts, as those of the MUmtej^ 

and the Serjeants, for wbioh n 

£10.000, £4000, and the like, i 
offered and accepted, was moat ' 
Dicioos (Fotw, vi. 3). Under CbatlS^ 
the "strong rule" begins in d 
department. Not the laws of the IM 
but tho pcrwrnsl will of the King' 
to bo the rule of the courts. 
caroe about the incouaidenite dim 
and suspension of the oppasingjii 
the appointment of " men of 
fldmae to the small number of imj 
taut offices ; for instance, Sir 
Finch, on account of liis ap. 
behaviour as spuiker of the 



House, was appulnted to 
Lord Chief Justice. On 



the o 



the granting of the Petition ofS^ 
the justices who were privkldT L 
suited were of opinioa that th« | 
mlf-bt be allowed to i 
Government continui 
tices as heretofore I 



pass, s 
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tions in money for the defence of the coasts of coast-counties. 
These were now made use of, in a time of peace, for the 
imposition of a money contribution upon all coast and inland 
counties, which was to be levied by the King in council, 
distributed among the counties and cities, and employed for 
the general purposes of State. It was required to raise a 
round sum of £200,000 in taxes, which amounted to quite as 
much as the subsidies that were ordinarily granted. The 
way was paved by the unanimous opinion of the twelve judges 
being previously obtained, and afterwards, when the case had, 
by Hampden's refusal, been brought to a judicial decision, a 
majority of the judges again declared for the legality of the 
tax, even in judieando. This was the centre of the attacks 
upon the constitution of Parliament and the turning-point 
of the constitutional conflict, because it proved to the meanest 
understanding the latest tendency of the Government, and the 
systematic corruption of the courts. Even that high royalist, 
Lord Clarendon, expresses himself upon this point as follows : 
*' But when they saw in a court of law (that law that gave 
them a title to and possession of all that they had) reason of 
State urged as elements of law, judges as sharp-sighted as 
secretaries of State, and in the mysteries of State ; judgment 
of law grounded upon matter of fact, of which there was 
neither inquiry nor proof; and no reason given for the 
payment of the thirty shillings in question, but what included 
the estates of the standers-by ; they had no reason to hope 
that doctrine, or the promoters of it, would be contained 
within any bounds. And here the damage and mischief 
cannot be expressed that the Crown and State sustained by 
the deserved reproach and infamy that attended the judges ; 
there being no possibility to preserve the dignity, reverence, 
and estimation of the laws themselves, but by the integrity 
and innocency of the judges." After this judgment the 
moneys that were still needed were raised by supplementary 
ordinances, (a) 

(a) The principal service which was stitntional struggle was the recognition 
demanded from Uie judges in the con- of the legality of ship-money. The 

VOL. II. It 
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The lefjislative power of Parliament had its vulnerable potal 
in the loosely defined province of the ordinances (p. 186), 
which form binding adminiBtrative rules, not indeed in con- 
tradiction to parliamentary statutes, yet co-ordinate with them. 
But Bo soon aa Parliament was no longer convened, and an 
administrative executive was formed by the Star Chamber, 
every barrier was broken down. The poHce and financial 
measures of the Government were now carried still further by 
a prof^reBsive chain of ordinances, which fix the prices of 
provisions, regulate the incorporation of merchants and 
traders on payment of large euma of money, and open up 
other sources of revenue; they are supplemented in thia 
matter by the police Byatem of arrests and hanishmenf 
The unreasonably severe fines inflicted by the Star Chaml 



hetM 



twelve judges nore first of nil Msenibled 
nDdet Sir John Ficch, end (aocorditig 
lo Ihuit own Btalcmenta) were, under 
threats and promiBei, induced to deliver 
the opinion " tliat when the Rood and 
■afetf of the jtingdom in (^neral is 
concemiid, nod the whole kin^om in 
dongi^r, his Majesty might, bj writ 
nnder tbe great seal, command all liis 
BubjeelB, M tlipir charge, to provide 
Bud furnish such number of shipe, with 
met), munition, and victuals, and for 
auob time as bo abnuld tliiuk Ht. for 
the defence and safety of the kingdum ; 
find that b; law be might compel tbe 
doing thereof, in criki of rcfustit and 
refisctorinesa ; and that hewasthesole 
judge both of the danfcer, and wbcu 
and how the same was to be prevented 
auil avoided." Only tno judges dis- 
sented, bnt they were at last induced 
to sign the judgmeDt. These judg^ 
were informed by Lord Wentworth 
" that it wuB the greattat service thet 
the legul pofessiou hod rendered the 
Crown during Ibis period," By a royal 
order, under tbo greot seBl.lhe ehcnffi 
were Instructed to burden evorj oounty 
with the duty of providing a eliip. 
The county of BDckB, for example, in 
which Hampden redded, baa to furnish 
a ship of war of 450 tons, with leo 
men. CBDUons. pander, doable riginng, 
proviBioiiB, and sU eccesBorieB. Tins 
ship is to be brought to Portsmouth by 



1 biirg««s<s, uii 



rg««c<s, Uii .V 
It lUU Xij^ 
ruBod exaotgH 
edout^BH 
musof on 



a certain day, and firm Iheit time on 
for (wonty-aii wceka to be kept in 
proviaions, pay, and all ueceHnrics, at 
tbe expense of tbe county. But as iw 
sui^h equipment of a ship was really in- 
tended, tbe sheriff was furlbei ordered, 
with the asaiatance of the mayor*, to 
assess the roquisito moneys upou th* 
aaveral freebolde 
to hand in the 
coses where jiaymtnt . .. . _ . 
tion was ordcreil and curried oi 
tlie greatest rigour. The masi 
popubition submitted to the violent 
measures of the Star Chnmbor. Or.Iy 
John Hampden, by refusing to pay 
tbe taK, brings the question to an is>ue 
before the courts of common law. 
this time before the full bench of 
Exchequer Chamber. In giving their 
decision in this judicial case the jndge* 
felt some scruples ; fur fully three 
months they considered and argnvdthe 
matter. Finally, sevdi judges gavtt 
their decision in favour of the Crown, 
while Croke and Uulton decided tha 
principle in Uumpdeo's btvnur, and 
the tetnaining three judges aided with 
tbelatterforfonnalreflaoui. Themonl 
cfluot of thla event was decisive w to 
tbecouneofthecivil war. Thehiat<>7 
of the ship-money is lold In delAil Ibti 
Eiishworlh, ii. 335. 344, 862, 361. «~" 
480-605. 727, !176, 983, 991, t3»S. ■ 
App., 159-225, etc. ; </. HaUam, IL e. 




became also an immediate source of revenue. Tlie syBtem of 
ordinances directed against refusals to pay illegal taxes, 
against unfavourable verdicts of juries, and against unfavour- 
ably regarded members of Parliament, combined with the 
Star Chamber, silences for a time all opposition, {h) 

The right of controlling the executive, and the right of im- 
peaching ministers, was at length simply got rid of by not 
summoning a Parliament. To the other errors of Charles I. 
was added an entire failure to appreciate the elements of 
resistance. At court least of all was the decisive weight which 
the Commons now threw into the balance of political power 
understood. The history of England could till that time show 
no instance of any great movement which had emanated from 
the Lower House. Both corporately and individually the 
commons only appeared to the royal Government as elements 
of a second order, whose perversity could be silenced hy 
simple means. Aa a blow for the intimidation of the oppo- 
sition, at the close of the third Parhament, a judicial action 
pas commenced against Sir John Elliot and two other 
yembers of Parliament on account of their speeches in Par- 
J^ament, after the judges had been previously summoned 
together by a royal cabinet missive to give their opinion upon 
the questions of the Attorney- General relating to the case. 
In consequence of this opinion, information was laid in the 

I King's Bench, which ended with a condemnation by the same 
court to a heavy fine and imprisonment. Elliot died in 

I prison, (c) 

(hy The illegal ordinances were en- tomporeriea at tbo Inorcdiblo nim of 
I toKcA b; Uiu peiml decrees of the Star £6,(100,000 (Buahworth. ii. 219). Fifty 
[ Chamber, by arrests imd police con- tUonmnd emigranta left tlitir native 
atralnt. Beeidee fioes aud impTison- land incoiieeqDCDeo of this oppreneion. 
cut the SUr Chamber now decreed The King and Archhiehop Laud onlj 
found Id tbia a Toattei for regret becaotie 
ecclefiiaBtii;aI diitiplino could not pur- 
sue the emigraiite. An ordinance pro- 
bibitetl further emigration. 

(fi) Ntxt iu JDiportaiice to the judg- 
ments in Hampden's case it waa tlie 



Onlji 
death and ounfiBcations were reetrved 
to the ordinary eonrts of jostire. The 

rial juriadU'lion of die Star Chamber 
bowercr, nl»o nn immtdiate source 
B tlirougb pceuniarjr flnea of 
F. £20,000, £10.000. and DSOOO, wliidh are 
■ BOW ordinary phenomena. The total 
■mount of them was computed hy con- 



^ Bench upon Sir Jnhii EUlat, 
l>eii;til Uollii, and lienjamin Vulentine. 
on account of their sptucbes in the 



2U 



Constitutional History of England. 



ent cases 
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The principal author and adviser of this new "Tigoroas" 
goveniment was, next to Arclibiahop Laud, pre-eminently 
Wentworth, Earl of Strafford, who with the fiery zeal of the 
political renegade, and with his motto, " thorough," applied 
to England those principles that had been satisfactorily tried 
in Ireland. By appointing the sheriffs and justices of the 
peace according to a party system, by corrupting and intimi- 
dating the municipal governments by the administrative 
penal jurisdiction of the Star Chamber, and in urgent cases 
by the employment of courts-martial, it was hoped to 
to overcome all opposition in the counties. This ci 
involved an utter misconception of the substructure of th» 
English constitution, of that union of the military, judicial, 
police, and financial administration with the county and 
municipal government. With the legal formation of tha 
national mihtia, and with the office of magistrate and ji 
as necessary organs of the courts and the police, a Bysl 
which presupposed an army of paid military and civil officers 
entirely dependent upon the Government was impracticable. 
The increasing opposition of the officers of local government, 
rendered independent by property, and the want of imm< 
eseeutive officers, was sure in a very brief period to disi 
both coercive administration and enforced taxation. Con- 
fronted with the barely organized elements of a standing 
army, the decayed national militia was yet too powerful to 
be met on equal terms. Sheriffs and magistrates might be 
deposed and appointed ; but they had still to be taken from 
the district of the county itself, in which an illegal methoii 
of government was felt in quite another way than it would 
be in a professionally disciplined bureaucracy. It was owing 
to this cause, that the storm against the parliamentary 
constitution, which began in the centre, slowly abated in tbe 
counties, in which the reliable instruments of desi)otism were 



Iflwer Hoaee, wbich proved Iho roirup- 

tinn of the courtu in ordinary and 

«»pfjdflir legal ouoeiinn*, and witli it ^uditm«iiU were fielicered pnl 

the oeMBtioD or GoTorDmont avrordinK mg in the counlr; inclined ta 

lo low (Uo;, " Pari. Pniolioe, ..-.--- 



Cnnlemponir; ncriten all anite in n- 

marking' tjiat frnni llie momeot l)iM» 

■ ■ ■ iblio ftol- 
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wanting. It was once more the communal system which 
saved English liberty from being overwhelmed by the despotic 
administrative system. A quiet but unconquerable opposition 
lay in the cohesion of the propertied classes, in the strong 
structure of the English county, and in its now firm union 
with the municipal and parochial bodies. The resources of 
the system became exhausted, the necessities of war and the 
Scotch insurrection forced the King after eleven years once 
more to call a Parliament ; first of all the so-called " Short 
Parliament,*' which after a few weeks was frivolously dis- 
missed, but only to make way shortly afterwards for the 
*' Long Parliament " that met on the 8rd of November, 1640. 
The measures of the Parliament are directed successively 
against the specific abuses of the supreme powers, and ac- 
cordingly assume a retrograde action against the three abused 
organs of the royal power : — 

1. Against the corruption of the trihmah: by declaring 
ship-money illegal, and by cancelling the judgment against 
Hampden; the judges who had taken part in these doings 
were put on their trial, t 

2. Against the Privy Council : Strafford was impeached of 
high treason, and — characteristic enough of the morality of 
such a bureaucracy — the twelve judges give a verdict of high 
treason though the case was doubtful, against the leading 
minister, to whose bill of attainder and execution, the King 
also, as cowardly as he was selfish, gave his consent. But, 
for all future times, the administrative, penal and civil juris- 
diction of the Privy Council, as well as all the accessory 
institutions of the Star Chamber, were swept away by Act of 
Parliament. The stat. 16 Charles I. c. 10 categorically 
declares, "that neither his Majesty, nor his Privy Council, 
have or ought to have any jurisdiction, power or authority, by 
English Bill, petition, articles, libel, or any other arbitrary 

t Tho Long Parliament replies to bench in Westminster Hall. A like 

the corruption of juatice with an im- resolution passed in both Houses lays 

peachment of high treason against the down for the future, thnt the judges 

Lord Keeper Finch and tho bix judges shall be appointed for life, " quamdiu 

who took part in the case, one of whom m bene geMtrint." 
was even arrested upon the judicial 
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way whatsoever, to examine or draw into queBtion, detei 
or diapose of the lands, tenements, hereditaments, got 
chattels of any of the subjects of this kingdom ; but that th) 
same ought to be tried and determined in the ordinary eoiirta 
of justice, and by the ordinary course of law." To erect a 
rampart against the abolition of Parliament by systematic 
refusal to summon the Houses, the so-called Triennial Act 
declared the summoning of a Parliament to be obligatory after 
an interval of, at most, three years. The vexatious use, which 
Charles I. made of his prerogative of dissolving Parliament, 
is replied to by Parliament with the momentous resolution, 
which declared the present Parliament to be iadissolnbla 
without its own consent ; even prorogation aod adjoarnmi 
might only take place by Act of Parliament-tt 

3. Against the abuse of the ecdesiaxtmil power was direcl 
the abolition of the Court of High Commiesion, which 
similarly abolished for all time by stat. 16 Charles I. c. 
This is immediately followed by the impeachment of the twel' 
bishops. It was further resolved on the first of September, 
1642, by the Lower House, nemine contradtcente : that the 



tion, 
able 

1 



tt Thers eiiel* no other sanclioD 
wbioh public law can employ agniast 
us unooustitutianal abuse of the right 
nf dfcre«tiig. but tbe immttchmeut of 
lniniitteiB. The Lower Uoun>, accord- 
'"gly. pnweeded as boldly aa it diJ 
rouBihliiully to an ini|)eiichniOQt of 
Archbialuip I^ud aud the Earl of 
Blratford for bigb tieaaoD. The oona- 
jntion decluied there Lad been no " at- 
tempt to subvert tbe fninlamcntld Inns 
of the land," nod this was coDgiBtoiit 
witll the truth. In the connae of the 
tii»] a gravo doubt arose. wLetber ac- 
oordingtothe letlerandlheapplicaLion 
of the luvra relating to hi^h treason, 
■ueli a proceeding foil nndcir the idea 
of treason against the rujal person or 
not, seeing that eventli^g iiad been 
done in pursuiince of the ordur, or at 
all CTunts with the aanotiou ortlie King. 
In furmtr criminal oases tbe actual 
will or the KiOK bod been distiu- 
guiiUed from tlie legal will : the Brat 
of those had not been a prutoctiou to 



the numsters for the violation of (b» 
latter. But tbu application of tha 
penalty of high treasou to oasea of tbia 
desciiptioa was quite as uovol at llw - 
conduct of Charles L kinwlC T" 
adrioe of the aerrile judges wm ■ 
ourdingly obtained, aud, without o 
dissBntient voioB,thiir reply nm "tb 
upon the aitiolea of acoustiMi pn>*i 
againet bim, Slrafibrl bad ligbtty ii 

currcd the pendtiea of high ti 

(Pari. Hist., ii. 757). The con 
tioQ waa passed in the Lowcir UoOl 
with fift<;-nLnB, and in theUppetH 
with nineteeu diasontieotTOioas. _ 
more lasting was Hie energy with whid 
both Uoiuea in aooord attaoked t*" 
pernicious itiBlrumeut of this moda 
giivemineiit. The abolition of tbe wlw 
civil nud eritninal jurisdiatioQ of .111 
Star Ohamber and oE its imiCatioiM, U^ 

frovJQOiul councils, by stat 16 Charlq 
c. 10 was a deaisivs step fur the Wi 
future of Kngiaiid, 
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government of the Church by archbishops, bishops, their 
chancellors and commissioners, deans and chapters, arch- 
deacons, and other ecclesiastical officers, was, by long experi- 
ence, found to be a great hindrance to the complete reforma- 
tion and the growth of religion, and a very great hindrance 
to the State and the Government of the realm, and that the 
House accordingly resolved to abolish it. Shortly afterwards 
an ordinance to this effect was issued, and the Church pro- 
perty was sequestrated in favour of the Commonwealth. In 
due course there follows the condemnation and execution of 
Archbishop Laud.ftt 

Charles I. had given way to these strong but consistent 
measures. The Petition of Bight (3 Charles I.), and the 
statutes 16 Charles I. have, in actual fact, the importance of 
a second Magna Charta. The constitutional struggle had 
now reached a stage which in the Middle Ages was usually 
concluded with a treaty of peace, with solemn compacts on 
oath under the guarantee of the Church. But it was soon 
manifest that a eompact of this description to suit both sides 
could no longer be obtained. The dissensions between the 
King and the Parliament become more and more intense. 
The ill-considered attempt of the King to arrest in person five 
members of the opposition in the Lower House, and the dis- 
pute as to the command of the militia, give the signal at the 
commencement of the year 1642 for both parties to appeal 
to arms.* 



ttt The Long Parliamenl replied to 
the rotK>lutioD8 of the convocationB first 
of all with the stat. 10 Charles I. e. 11, 
by which the Court of High Commishion 
was abolished with tho proviso, that no 
new court uiiglit bo iuHtituted with like 
powers, jurisdiction, or authority, and 
tliat all patents to this end were to be 
null and void. The Lower House de- 
clared tho objectionable canojits null 
and void, and not even binding upon 
tho clergy, and impeached Archbisliop 
Laud, and subsequently the twelve 
bishops. The feeling in this direction 
is evident from the unanimity of the 
re^iolution, which was passed with one 



dissentient, who proposed to send the 
bishops to a madhouse. By a resolution 
of the 21st of February, 1642, the twelve 
bishops were condemned to lose their 
temporal and spiritual estates, and to 
be iiuprisonod for life. 

♦ The *• History of the Long Par- 
liament," which has been handed 
down to us by the contemporary writer 
and parliamentary secretary, T. May 
("History of tho Long Parliament") 
has been republished (London, 1854) ; 
cf. Parry, "Parliaments," pp. 340- 
533. The eventful Long Parliament 
of the 3rd of November, 1C49, con- 
sisted of 480 members of the Lower 



In the civil war which now began Bome accident gave 
special prominence to the two party -namea, " cavaliers " and 
" roundheads." Nobles, knights, burgesses, and peasants 
divide into two camps, analogous to the English constitatit 
the elements of which had now come into collision with eai 
other. On the side of the King are enlisted the majority 
the nobles and the great gentry, partly from conviction 
partly for the sake of honour ; on the side of the Parliami 
the majority of the prosperous industrial towns and of the' 
free peasantry, led on sometimes by lords, and sometimes by 
men of the old landed gentry, as Hampden, Digges, Vane, 
etc., who, according to the titular system of the Continent, 
would have home high titles of nobility, or who like Blake, 
Bradshaw, and Cromwell, at least belonged to good familios. 
The rank and file on each side consisted of the national militia 
similarly divided. The ruling classes had thus become cleft 
asunder, each party still inclined for compromise ; the Cava- 
liers frequently negotiating even without the King's consent. 
On both sides the war was honourably waged, with conscies- 



of great importance thnt Jantca 1 htd 
repealed the ulder militia statntM ni 
to the gradstioD of the mUitory serrke 
(1 Jac I. R. 2S, sec. 21ti). The opinioD 
again prevailed that the insulur poBtion 
of the country made an organ iied anny 
allogothur unaeceaaaij. Sinoe thM 
time Ihe GovtniDient hod nserrod to 
ittttlf the right to recniit eoldiera ao- 
cordiDg aa need aro&e. The citU 
(ion«s}ucntl)' bt'gan with preMlj 
orgnnitrd ntilibirjr itiititul«n». ' 



Ilonao for England, and 24 for Wales. 
To the Dppur Uouee hod bceo euni- 
nioned one dnke, oue marqiiia. G3 
parla. five vi^couate, 51 hatong, two 
aiohbUhopa, and 24 bUhopa. The 
Lower Hodbb wa« one of the weal Ihi cat 
and moat brilliant Besembliestbnt Eng' 
land had until then eeon. Oharles 
oDf more Btl«nipl«d the tacticg of fiut- 
lering coniplionoo, but liie words in- 
spiR'd no mnflilenoG. Tbe reaction 
could therefore find no gupport. The 
ill-cone idered attempt of the King to 
aneiit in pcnoD five members of the 
op|HMitioD in the Lower House, could 
leare no donbt as to the aima of Uio 
court. Tbe condition of Bcollund and 
Inland nere sach as to Irad to the in- 
evitable neccBsit; of voting snpplica. 
The King •oarcely attcniptoil todieguise 
the faet that he iriehcd to devote the 
money to lovyicB a atnnding anuy. 
Parliamfnt, oa the other hand, de- 
manded that it should aptioint the lord 
lieutenant of the count; militia: the 
Kin); refused this, whereupon both 
parties took up arms. It now proved 



i 



of the countiea, it Aomplotely Inat I 
cohesion so soon as the civil frar bw^ 
asunder its composing clemeatt. Wht 
freeholders and lioruughs for the n ' 

part took tbe aide of the Farliaiiii___ 

the nuijority of the nobles and tke old 
landed gentry with their tenunts and 
•ervauta dMluivd for tlio King, so tbat 
at times it almost seemed as if t' 
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'tious observance of capitulations and trucee, only with less 
discipline by the Royalista than by their opponents. No traee 
of class animosity is manifested ; even among the conditions 
of peace of 1546 was included the elevation of Cromwell and 
six others to the peerage or to a higher rank in the peerage." 
The Parliament took the one course possible under the cir- 
cumstances. As it had to impose taxes, pay armies, and 
administer justice, the creation of a kind of executive power 
had become necessary for the discharge of these functions ; 
, though the royal power was still recognized in principle. For 
self-preservation, the temporary retention of these institutions 
was proposed to the King in the nineteen articles as a condi- 
_ tion of peace, yet not as a precedent of the constitution, but 
Hbnly to save themselves from being delivered over to the 
Hfengeancc of Charles and his party. Even in the covenant 
^nith the Scotch insurgents, which went further, there is con- 
Blaiued a solemn engagement upon oath "to uphold the person 
^nf the King and his authority." 

IH» party which had been hitherto the leading one in Par- 
I was, for that very reason, incapable of bringing the 

populntion. Noblos and gentry, town 
and conotry uiu to be foitad in the 
ranks of both, though in diSbrant pio- 
pottioQi ; only Iho Stale Churob with 
ilB official organiiialion that had now 
boconiH absolute is wboUy and entirely 
upon the rortJ aide. To the latter be- 
long Jost tUDse nortbeni provinoee in 
whinh jti^try »nd yeomanry hod still 
retained their mariiiil customs and iu- 
clinationH. This circamstnnce anil the 
nnity in the oomm&Dd of the troops 
cmtted ftn advantage for the mynl 
party, which, however, became weak- 
ened by the fact that the mounted 
laadowiii'rs and tbett tennula could not 
easily be kept in suliordiEalion, and it 
waa even Il-bs easy to tnm them ioto a 
regular army. The parliamentary paity 
bad the ailvautago in □uiubi.-rs, in itii 
grvnt^T fluancikl reBources, in its betl«t 
manugement, and above all in perw- 
veriiig lual and the religiouB enlhn- 
tiuim of the aeeta tot Uie okUM of 
liberty. 



*^ An external soparali™ in1« two 
(Munpi look phKe also in Pnrlliitni'nt 
itself, when the King in December, 
1642, BDTiimoncd his "faithful " mem. 
hers to Oiford to ouDtinue the sittings. 
OnlyllS comiooneraobiijed the King's 
■ununons. The majority that reumintrd 
■way. consisted for the most port of the 
middle piirty. members of the Presby- 
terian way of thiubiDg, and a small 
number of Independents. The grcutcr 
number of the lords waa likewise at 
first with the Parliament at Westmins- 
ter, anil it was only subiequently that 
the majority of the lords went over to 
the Partiament at Oxford (Rusbworth, 
V. S59 Kg.). But Iho gn'cat majority 
eren of royalist lords ^id geDllcmen 
still hold firmly to the rights and 
privileges of Parliament, whilst the 
Kiut; treats his Oxford Parliament 
("The Mongrel Parliament") atioost 
with contempt. Ou a gouetij average 
the parliameiitiiry party, as compared 
L'-with the roynl party, was In a strength 
t about two-lhlnls to one-tbinl of the 
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conflict to & conclasion. True to their principles, they conld 
not overthrow the monarchy, which they recognized as a 
precedent factor of the constitution, without nndermiuing their 
own rights. Their principle of an equitable agreement — tri 
and effectual within a recognized constitution — suffered shij 
wreck, on the impossibility of a compromise as to the brok( 
constitution. And this impossibility lay in the person of 
King himself. 

Charles had been brought up at a time and with surround' 
ings, in which .deceit was regarded aa diplomacy. A consti- 
tution was altogether incompatible with his notions of the 
royal power, of royal duties and oaths. The tribunals, and 
ail the oaths taken by officers of the realm had, after an 
experience of twenty years, proved unreUable. No one could 
doubt that the King, if he once regained possession of 
despotic powers, would return with redoubled energy to 
system. His well-known temperament, the feeling of inji 
honour, and the inQuence of a proud, intriguing consort, mad* 
his return to the constitution incredible. In all the contra- 
dictory acts of his public life, falseness and perfidy formed 
the predominating features. But the fundamental cause 
of this situation lay in the synlem of the divine right of kings, 
the faith in which prevailed at court, in the ecclesiastical 
as well as in the official world. In the atmosphere of 
this theological jurisprudeDce it was well estabhshed "that 
between a king and his subjects there can exist nothing of 
the nature of a mutual compact ; that he, even if he wishes 
it, can permit no interference with absolute authority ; that 
in every promise and oath of the King there is contained the 
reservation, salvo jure regis ; that he, therefore, in case of 
necessity, may break bis promise, and that he alone has to 
decide as to the existence of such necessity." By the imme- 
diate derivation of the illimitable royal power from a divine 
will, the right to it is declared to be incomprehensible to 
human reason without the grace of revelation. And it is 
consequently the Church, under its supreme bishop, which 
finally decides what in the State ia sacred as a constitutional 
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right, and what does not harmonize with the will of God. 
The Church has the key which fetters and looses not merely- 
the individual conscience, but monarch and people in their 
constitutional relations to each other. This was the system 
which the clergy of the State Church pursued throu^ the 
medium of the King, and the King through the instrumen- 
tality of the clergy. Within this system there existed no faith 
in royal words and oaths, and, as Charles, in contrast to his 
father, possessed both the courage and the unconquerable 
obstinacy to identify these theories with his own person, there 
was no basis upon which a compromise with this monarch 
could be eflfected.*** 

The opposition, true to the constitution, found itself thus 
in the dilemma of either being obliged to sacrifice the consti- 
tution, and with it their persons and property, or of disowning 
their principles by attacking the monarchy itself. As they 
desired to do neither of these things, the leading men 
appeared paralyzed in their action, and each succeeding year 
less resolute to face the real state of affairs. It was manifest 
that the party of the Covenant, which had solemnly vowed 
'' to uphold the person of the King and his authority," could 



*♦♦ The traiiBactioDs of both parties, 
especially the nineU-en articles, corres- 
pond indeed externally with the eeaWta 
events of the struggle between Parlia- 
ment and monarchy, but they are c]o«eIj 
interwoven with religious controver- 
Bies. The covenant which was con- 
cluded with the Scotch U pre-<;mineni 
in this new region. What rendend 
compromi^ impossible was the perwmtd 
character of Charles which liad been 
experienced for the past twenty years. 
From the first moment of his reign bis 
words had been promises, and his deedM 
perfidy; and that not frr^m precipitati^jo, 
but eygtematically, and from calcula- 
tion. A reliable proof of this is the 
testimonv of Lord Clarendon sut to how 
it was underfitoo*! at court lliat efetj' 
thing which might beexxtctorl frftm His 
Majestv under Htress of circumstaric^, 
might be retracted hj him on the fir«t 
opiwrtunity (Clarenffon, ii- 25'1 *^')- 
'* The next visit of Uis Majesty to bis 



faithful CommaoM wtm\A faav« Im^ 
more wtr'itmM than that with whi^b \m 
last hoooored tiMtn ; mf/t*i t^shfrna tb^n 
that which iUnix own Oeb^^raJ paid 
them some years MSint*^ iit»f»nh^y, 
*" Essay on liallaici,'' If^ZHp f'ntiJ tU 
close fA Charbm tlM; First's r»n'/u U^ 
parties in Parlianwrnt U^ttfi Ui*iUi^lr*'.4 
(M\$^fA Ut *^0!j the law *4 t0:\i'\fr*'»*ir 
vati//n. Witli a ^AtUrtt^flni, «b;/;h tM; 
eout^^kporanea e^/rtairdy 4vi itfA U*\ 
less M0:itU:\j, Ma^^atiUy say*; **hft^'u 
princes may stiJJ 1^ itt^itt^ tf>-, »^^/U!4 
€jf WtH •'/otbem iUvfitt-M '/f Kvr/j^:; 
prince faLie nMkh U, %t^. wfr.t.\,\uA-M 
wUt liAve s^TV'yl i'tt^^ui i^rA t// t/*'- '/p- 
pOtj^rntS 9\tff l*«V<j *par«:^J fb'^/# ; pf .r./^-* 
who, in tbit }»/fttr *4 *Ut,'/,*r, ''//r»/>/b, 
ev#fr^tbin;f« sw*3«f *;Tefylf..r»/, r^/M *fu% 

to ponisbm^it t^K^^j in^tMi/M-r/t 'A \),*tt 
tyranny, an^l await with rn^^ k «#/! •soil- 
ing i»pUk9kl/ility t»i^ hU^m^A /lay *4 p* t- 
jury and fevenif^*" (MutjMlmff i4^m ), 
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not carry to an end the decisive struggle against the King. 
The fiction was aeconiingly resorted to. that "the King in 
Parhament waged war against the King in the Bojalist 
camp." By means of this legal fiction it was possible to carry 
out a parliamentary programme, bat not a war of li/e or death 
against actual Cavaliers. 

It was only after an undecided civil war had been waged for 
years, that elements arose fi'om the parliamentary party, 
whose ideal of Church and State went far beyond the eiiat- 
ing order of things, The time of men with a religions fail 
in freedom had now arrived ; and Oliver Cromwell was 
first to form a regiment of such " men, well equipped 
the quiet of their consciences, and externally in good iom 
armour, standing firm as one man." It was the nects who 
had, by the long athniniatrative oppression, and by tlie 
Catholicizing tendency of the State Church, been driven to 
fanaticism. The ultimate results of the absolutist syfitem, 
compelled from within, had led to an extreme application of 
the principle of self-determination in both Church and State, 
which, denying the Church as a common bond of outward 
life, dissolved it into separate groups according to the views of 
voluntaryism, and thus dissolved the fundamental conditii 
of a parliamentary constitution in this direction into a sjhi 
of Puritanical individualism. Half willingly and half reli 
antly the middle parties abandon the field. With a rej 
army " of the new model " {cuirassiers, dragoons, and lij 
infantry) under able leaders, the contest now ends with 
defeat, flight, and capture of the King. As in days of yore 
the wars against France, the army of freeholders foi 
according to the newer military pattern was victorious oi 
all the bravery of the nob!e,s and their followers, which 
only effectual in cavalry skirmishes.t 






t In the ooaree of the war Ihe Parlis- 
ment cbnoged ftoiQ the militiii ByBk<iii 
to the oiguDizfttion of e. paid BtHTidiii||; 
anuy, id which Bcutlanil hitd ulKsdy 

Sreoeded it. In the dtraiiiive butlle of 
imtby there toujfht on the I'orlia. 



mentary iide regular regjmenta, e 
lainW compoawl only of Karaite IL 
bud Wti. lor the mcut part, oiij ■ 
two months with the colour- - ■ — ■ 

K CorpB of oflllMT^ 1 

hud iiervi:d in the wum OD the CoDtint 
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Hand in Imnd with the military victory the vindication of 
the Bible arguments with which the sects attack the divine 
right of the King is put forward in the Parliament, army, and 
petitions of all kinds — ^with a penetration, a dialectic strength, 
and a stabbornness eijual to that of the court theology. In 
this biblical dialectic the ideal of the republic now appears, 
of which there was no symptom in the first years of the 
struggle. The Puritans had till then been religious parties. 
They demanded free regulation of thoir affairs in their Chris- 
tian communities ; their ideals were ideals of ecclesiastical 
constitution. They had desired to fight the King in his 
character of pope, and not as a temporal monarch. It was 
only in the breach of the constitution that the now existing 
inseparability between the ecclesiastical State and State 
Church became apparent, and with it almost involuntarily 
the repnblie as an aim and end. The heretical dogma, that 
" the sovereign right is based upon grace," and that accord- 
ingly the civil authorities lose their right by sinning, becomes 
secularized in the notion of a " high treason committed by 
the King against the people " (parliamentary resolution of 
1st Jan., 1649). William Allen, adjutant -general of the 
army, testifies that, at the commencement of the year 1G48, 
the council of officers, " after much consultation and prayer, 
had come to a very clear and joint resolution that it was their 
dnty to call Charles Stuart, that man of blood, to aceoimt for 
the blood he had shed, and mischief he had done to his utmost 
against the Lord's cause and people in these poor nations " 
(Somers Tracts, vi. 409), Whilst the moderate members of 
the victorious party, doubting in their minds, considered the 
proceedings that were being taken against the captive King, 
and negotiated for peace, Charles, incorrigible in every 
situation, even in captivity, tried the arts of kingcraft to 
disunite the Parliament and the Scotch, the army and the 
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tbe dieciplinc and onthnsiaani of the 
PnritiJin troops. In discipline tlie 
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people. Simultaneously there came to light, 'with unde- 
niable proofs, a new catalogue of his widely spread perfidies. 
Consequently, without any serious resistance, the moderate 
parties at last abandoned the King to the remonstranceB of 
the army, and to the Puritan saints. But, in spite of all 
passion and violence, the loyalty with which individuals and 
parties cleave to their convictions of right, is characteristic of 
this contest of principles. As late as the 28th of April, 1648. 
the Commons pass the resolution " that they are not minded 
to alter the fundamental government of the kingdom by Kin| 
Lords, and Commons." In December, 1648, a majority Q 
the Lower House vote that the King's person is inviolable. 
And even on the 2nd of January, 1649, the House of Lords 
(i.e. the remainder of the extreme left) unanimously reject 
the motion to put the King on his trial, jt 

But in the meanwhile the remonstrance of the army had 
been heard in the House, in which " his excellency the Lord 
General and the general council of officers represent the 
dangers of the proposed compact with the King, and demand 
that the person of the King shall be prosecuted in the ordj- 



cuinded ^ 
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tt Tlie theological side of the partj 
straggle, vhicli teeua >tmtiRe oceorA- 
ing (0 oar vlows. barmonizcil with tbu 
evcnla in whiph the roj'al EUpcomuer 
had become the iDstruEaent of the ovef' 
throw of the pftrliameatnTy conatitntioD, 
Tbu theologiaiiB oF thja period hud be- 
come stnteaiueii, and tho atalcamcn 
theologisiu. No other dialectical 
weapons except Bihie argnmenls were 
broaght into the epheie of politics in 
thnte duys. Tho yinva as to the re- 
lation of tli6 people to the royal papacy 
of the day stood upon thia common 
gtound, wliiuh was rofopniwd by all 
combalanta, and which ouoided to all 
parties tho ai^unenta they sought. 
What brought tho extreme parties to 
power KB* their rewlulc will to oon- 
olude no compromise, because they saw 
in tho King's power alto^lher on 
usurpi>d supreme episcopate, which 
via at variiiiice wilh thu divine wilt. 
Tbis view clid not perceive that the 
mnnaTchy was at ouoe Ibe temporal 
foundation of all class iigbt«, aud the 



indispensable precedent oonditioi) of 
the cxiating social order. For the 
Bocti wlioas consciences had been 
BOrely offended there was no via media 
between a godleas CtoaariBm aud pa- 
pistry and the ovcrtbiow of the moD- 
archy itself. As the individual in a 
struggle [or liberty forgets both wife 
and property, so does a people in sach 
a straggle forget that it is a society in 
which after the victory has heeo won. 
struggles, wboBu end cannot be forv- 
told, must begin afresh. The King, 
on the other hand, even in tho Une of 
such opponent), continues to pmotisB 
his kingcraft whilst he is a priacincr 
to the army. "I amnotwitbont hopet" 
he writes to Digby, "that I shall ^ 
enabled to brine either the Freal 
terians or the Independaats orar Xa 
side, that one part; may wear the c" 
out, and I be really onoe more Kl 
ButCharIoi's"juriBliach-pric*tcrli 
Nature (Kanke. iL SOSJhnd 
its match. 
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nary course of justice." When, however, the CommonB, on 
the 5th of December, 1648, with 129 votes to 83, resolve that 
the conilitiona of peace be accepted, the army intervenes with 
force of arms against the majority, takes 47 members of the 
House prisoners, and declares 96 others secluded. After this 
violent expulsion of the dissenting members by the army, at 
the last division, in December, 1G48, there were only 51 pre- 
sent. In the room of the expelled members, the former 
minority of Independents, Levellers, and Eepublicans enter, 
both in the council and in the field. In spite of the protests 
that were raised, the remaining minority proceeds to sit as a 
Ilouae of Commons, and brings forward the indictment against 
the King, for high treason against the people of England. ftt 

The indictment, the nomination of a judicial oommissioD, 
the condemnation and execution of the King, is the gravest 
act of violence in the whole of English constitutional history — 
an act which can only occur once in the history of a Euro- 
pean nation. The fundamental violation of all the legal 
bases of the State, a violation which proceeded from the 
person of the King, finally recoiled upon his head. His jure 
divino monarchy, which sacrificed every right of his people to 
a presumed higher divine right of the King and to the inter- 
pretation of the court theologians, is overpowered by a reli- 
gious conviction, which was surely more real than his own. 
We can apply to this act no criterion of right and wrong 
within any existing political system, hut only the measure of 
moral right and wrong in the case of a society which had 
been brought back into the condition of self-preservation ; in 
the words of Lord Chatham: "There was ambition, there 
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ttt Tho army eitoried the inJict- 
menl irbich Jolin Cooke, "in the name 
irf tLe people of En^iliuid," brought 
'fcr«s7d " agaiBut Cborles Stuart bis a 
IjiBnt and traitor, a murderer and a 
public implacable fou of the Comuou- 
■wealth of England/' The djfflpulty 
vrulofind n procedareand a preiideot 
for such a judicial comoiiseion. The 
King cimdiiclMl with dignity bia de- 
fence bffore the illecnl tribunal. Bia 
laat words wore: "Sire, it h for Ibo 



liberties of (be people that I am come 
bore: if I nonid have osnenled to un 
arbitrary »vay, to have all Uiinga 
changed according to the power of tlie 
sword, I ijeeiied not to buve come 
hither, and tben-fora I It'll you, and I 
pniy God it bo not laid to jout eiiarge, 
that I am a martyr to tho people." 
With flrmnesB he met hta oondcmna- 
tinn and execution, whicb took place 
opposite the iihIilco of Whitehall, amid 
moika of popular Hympatby. 
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was sedition, there was violence; but no man shall persuade 
me that it was not the cause of liberty on the one side, and of 
tyranny on the other." 

The highest ideals of the human strugglea in the Middle 
Ages, — the hereditary monarchy and the Christian Chorch, 
—had guided the EngliHii people in its history of a thousand 
years duration, and bad exalted it to a high degree of 
morality, juatice, and culture. One of these institutions 
working upon the external side, that of justice, and the other 
upon the internal, that of the mind and conscience, had acted 
and reacted upon the other, and transformed and elevated 
society. Both were, and continued in the process of their 
realization by erring mortals, to be at all times exposed to 
abuse and degeneration, which even amount to a caricaturing 
of the most sacred things. The monarchy under John was 
certainly more deeply debased than under Charlea. The 
Koman Church was, at the time when Luther rose agaioBt it, 
more deeply degraded than the Anghcan Church under Charla 
and Archbishop Laud. But in John's day, there still bIg 
beside the debased monarchy a Church in the fulness of i 
moral power, represented by Archbishop Langton and 1 
brothers in office. On the contrary, in the period of the 
Eeformatiou the degenerate Eoman Churcli was confronted 
by the heroic forms of the Church reformers and by i 
monarcba. In the Cffisarism and papistry of Charles \ 
both sides seemed to be equally degraded and perverted f 
their proper ends. It is for this reason that the opposition" 
rises to that pitch, when the last resource of society returns 
which has been reserved from the birth of the hereditary 
monarchy. Once again society returned to the primitive stat« 
of self-protection, in order, by the overthrow of this monarchy. 
to prove the nullity of a monarchic papacy in a form such as 
this. Upon the foundation of the declared sovereignty of 
society (sovereignty of the people) a new political and ecolen- 
astical edifice had again to be built up, amidst severe strugglea 
and perils both for State and society (Chap. XXXIX.), ' 
were rightly foreseen by the moderate parties in the r 
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CHAPTEB XXXIX. 
'STbe BepubHf. 

The now kingless State became a Eepublic, " the Common- 
wealth of England/' as it was called, to avoid a foreign and 
unpopular expression- An act of Parliament of the 19th of 
May, 1649, declares the people of England to be "a Common- 
wealth and free State." The monarchy and the House of 
Lords are expressly abolished by resolution of Parliament as 
being " unnecessary and dangerous to the liberty of the 
l)eople.*' 

The enduring energy of the party which gained this success 
embodied itself on the one side in a victorious army and its 
brave lieutenant-general, Cromwell, and on the other in a 
Parliament, which, after the expulsion of the moderate mem- 
bers, only contained within it the former extreme left. By 
election of the House there proceeded a Council of State, in 
which Cromwell practically undertook the duties of president. 
The several measures of government were at first issued partly 
by the council of State, partly by Parliament, partly by the 
council of officers, and partly by the Lord-General in person. 
It was soon manifest that the opinions of the Parliament and 
of the army on this point, were widely divergent from one 
another. But the perils by which the 'country was beset, the 
necessity of unity in the operations against foreign countries 
and against the opposing parties of Eoyalists and Episcopalians, 
as weU as the mediating influence of the Lord-General, held 
this irregular government together for several years. Crom- 
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well recognized in the Long Parliament the sole legal bond 
of union between the past and the present. It was not antU 
the 20th of April, 1653, that he made up bis mind to dissolve 
by force of arms the assembly that had made itself odionE J 
alike by its measures and by the permanence of its sessicaufl 
The precise character of the Government remains from thai ■ 
time forward, in spite of certain transient forms, the military 
dictatorship of Cromwell, the incarnation of Puritanism, 

And tho impartial observer must confess with Macaulay 
that Cromwell represented the State with honour. 'Whilst 
the Stuarts had made England powerless in foreign parts, 
Cromwell took his place among the most illustrious rulers of 
the times. The Netherlands, Trance, and Spain bowed their 
heads before England's might. The crowned heads of Europe, 
one after another, did homage to the Protector. Army and 
navy, Ireland and Scotland, obeyed as they bad never done 
before. Trade and industry flourished, and the commercial 
policy of the Protector formed the established rule for England 
for generations ; tho taxation system was regulated, and a 
postal system instituted. The Protector was the first to 
estimate aright England's maritime vocation. Civil justice 
was honestly dispensed ; Westminster Hall, Lord ClarendoD 
himself confesses, had never been filled with more learned or 
more honest judges than by Cromwell, and never was justice 
more fairly dispensed in civil cases, in tho courts of Law and 
Equity. Persons of capacity and integrity were chosen for 
the various departments of the executive, and genius and 
Ecience were patronized. To this was added a new maxim of 
government, for which England has to thank the Puritans, 
the principle of religious toleration. A religious party, which 
was guided, not hy the class interests of the clergy, but by 
the living realities of faith, could renounce the application 
of coercive measures in matters of faith. The time had 
arrived for toleration, now that Protestantism had irrevocably 
won its position in Europe. Abolition of the penal laws 
against Catholics could certainly not yet be won from the 
national mistrust ; but they obtain a like measure of tolerance 
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s the Protestant Beets. Even the Jews, after a banishment 
of nearly three centiu'ieB, were allowed to settle again in 
England. This, and much more besides, was an efficient 
exercise of a sovereign's calling, to the shame of a degene- 
rate royal dynasty. 

In spite of all this, no content prevailed in the conntry, not 
even among the dominant party. Like every victorious party, 
it learnt that its position was changed by the actual pos- 
Bession of sovereign power. It certainly wielded the power, 
but it was also in conflict with the conditions of society. 
The structural composition of English society, as it had 
appeared since the Middle Ages, consisting of lords, gentry, 
freeholders, and tenants, of burgesses and artisans, clergy 
and legal corporations, with deeply rooted influences and 
traditional views, was in irreconcilable contradiction to the 
political ideals of the Puritan parties. These latter con- 
sisted pre-eminently of a respectable portion of the English 
middle classes, whose civil position afforded them but little 
experience for political government, and whose ecclesiastical 
position had, under long oppression, given them the habit of 
opposing but not of governing. Great and victorious as they 
were, in the contest of arms, their political ideas were in- 
capable of permanently fixing the form of the constitution, 
Hather did it become manifest that the demands made by 
the " people " separated into very divergent opinions and in- 
terests. The multitudinous petitions presented to the Long 
Parliament give us a picture of a public opinion that was 

,s changeable as it was disunited. 
The Royalist and Ejiisropnl factions had hitherto formed a 
-TDajority in the dominant class, which now, vanquished and 
, under the pressure of a common misfortune, held closer 
together, and waived internal party-differences, including the 
Catholic and absolutist questions. The long ill-used, but now 
victorious party, demanded the punishment of those who had 
taken part in the illegal measures of Charles I,, the now so- 
called " delinquents." The republic, with its hitherto un- 
precedented financial needs, decreed, to satisfy them, an 
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enormous soquestration of estates, demanded considerable 
fines for componnding, and proceeded against those who had 
Beriously compromised themselves, even to the sale of their 
property. It was calculated that in the years 1G40-1659, 
between three and four thousand gentlemen compounded by 
paying sums amounting to £1,305,299 ■kg. Id.; the seques- 
trated estates of those who would not compound, or who were 
not allowed to do so, were computed at five times that sum. 
Of the established clergy about two thousand were deprived 
of their benefices. Vanqtushed and weakened, but embittered 
and still possessing personal infiuence among their surround- 
ings, these groups were irreconcilably opposed to the Govern- 
ment. ^H 

The Prvshyieriati middle party, the former majority n|H 
Parliament, which had been violently ousted "out of Parliament ^ 
by the victorious party, opposed the Government in as hostile 
a manner as did the old Eoyalists. They had not intended 
the overthrow of the monarchy. The oath of fealty taken to 
the republican government was more odious to them, than to 
the Cavahers ; their clergy refused to publish the ordinances 
of Parliament from their pulpits in the customary way. The 
indefatigable zeal for the carrj'ing out of its scheme of a new 
ecclesiastical system shown by this party made it even more 
intolerant in Church questions, and at the same time more 
indifferent to questions of political liberty and civil righta 
than formerly. After it had nominally estabUsbed its ideal 
system of ecclesiastical reform, the system itself proved im- 
practicable, and isolated the middle x)arty in a state of aim- 
less discontent. 

In the more radical parlies of the left, which had gained the 
victory, thanks to Cromwell and his army, a gradual decom- 
position set in, from the time of their actual infiuence and 
participation in pohtical power. In one part, the Puritan 
ardour became secularized to an abstract republican political 
ideal, with tolerance or indifference in Church matters. In 
another part, the religious zeal against image-worship and 
against the episcopal hierarchy remained paramount. The 
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Secularization of Puritanism was naturally strongly repre- 
sented in the standing army ; political radicalism now formed 
a certain counterpoise to the religious element. But both, 
alike intolerant in their separate tendencies, were but poorly 
fitted for moulding the form of the real constitution and 
for conducting the real political govermnent in England. 
The sole sovereignty of each of these parties would have 

BiKCome a despotism over the great majority of the people. 
^d on that very account that organization retained the 
upper hand, which is perfectly indifferent to and independent 
of property, viz. the standing army. 

A new feature for England in this situation was the 
ascendancy which the middle classes had obtained. Never 
jet, in the whole of English history, had a spontaneous 
movement proceeded from the Lower House alone, and still 
leas from the lower middle classes. Tliis time the monarchy 

I was vanquished not by the followers of the barons, but by the 
■ l)rave convictions of simple people, under oificers chosen from 
among themselves, and by an army, in which indeed a number 
of lords and gentry served, but only as leading men of similar 
political and rehgious convictions. Xhis situation had given 
the middle classes a greatly elevated and self-respecting posi- 
tion, which an existing Government could just as little disre- 
gard as it could the temper of the army. Shortly after Charles 
the First's execution, and after the proclamation of the re- 
pubhc, petitions of the dominant constituents — the "well 
affected" as they now call themselves — crowded in great 
numbers from all sides, to make their representations heard in 
the State. They demand annual Parliaments, emancipation 
of the supreme power of the " people " from the influence of 
the King and the lords, abolition of the Privy Council and 
Court of High Commission, the self-denying ordinance, shorten- 
ing of judicial proceedings, abolition of tithes, monopolies, 
I Azcises and tolls, conversion of all taxes into a direct subsidy, 
I ihe sale of the estates of the " delinquents," no coercion in 
Jjreligious matters, an annual stipend of £100 for servants of 
)spel, and so on. The Little Pai'liament, subsequently 
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suinmoned by Cromwell, proceeded to formulate the following 
demands : abolition of the Court of Chancery, institution of 
oivil marriage, abolition of Church tithes and patronage — 
demands which, being at variance with the interests of t 
dominant classes, brought upon this so-called Bai 
Parliament the contempt and hatred of a large portion of t 
community. 

Was it possible, after all, out of these elements to form j 
parliamentary government according to the laws of the lai 
and in accordance with traditional institutions ? That govei 
ment did not merely consist of one parliamentary body fonnSJ 
by eleetiona in certain districts, and the other permanent body 
by the appointment of nobles ; but it was based upon the 
deeply rooted interweaving of all magisterial rights with pro- 
perty, and upon the substructure of the comnwnitatfB, who 
governed themselves according to the laws of the land. These 
social bases of the State had been consolidated for genera- 
tions past. The higher personal duties in the State v 
intertwined with the great landed interests, and the duty ([ 
serving on juries and the parochial offices had so grown i 
with the middle classes, that an Enghsh government couj 
only be conducted with the traditional Parliament, constitute 
by county and municipal unions, partly elective and part 
formed by hereditary rights and by office. After the civil war 
had broken up tlie old forms, the impoaHibility of arriving at 
an harmonious self-regulation in public life through any other 
combination became manifest. Parish, coimty, and Parliament 
confronted eacli other as disjecta membra, from the moment 
when the established Church and the bishops were abolished^ 
the Jiereditary peerage set aside, the loyally minded get 
robbed of their political rights and of their possessions, I 
small enfranchised boroughs abolished, and the 
qualification altered. The destruction of these foundatioi 
made the reconstruction of a constitutional self-governmaj 
from below an impossibihty. 

The militia system of the county became impossible in t 
face of a standing army, whose merits, glory and efficienf 




appeared coupled (as is ever the caae) with contempt of a 
militia which in the civil war had proved incapable. The 

mihtia of the repubhc remained accordingly quite a subor- 
dinate iuBtitution, to which all tho less attention was paid, 
since together with an active militia the local influence of the 
gentry which waa inimical to the republic would also again 
revive. (1) 

In the judicial sjjstem the continuance of judge and jury in 
civil cases was practicable ; but, in criminal cases, the grand 
jury, formed of the gentry, and the petty jury, which was 
disunited by irreconcilable pai-ty contrasts, became serious 
elements of contradiction. A republican government could 
scarcely expect of such juries that they should enforce the 
new ordinances by their verdicts. (2) 

The strength of the police system lay in the office of sheriff 
and magistrate. A republican government had herein only 
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(1) Tho military orgSDixntioD, froiu 
tlio jeat 1645, posaod into the ayatem 
or a standiog army. Tho urganizulioD 
of thisajmyiBL-xemplory; ia diucipliiiQ 
Bud invincible bravery this Eaglisb 
anuy woa curtoinly novor cxcellul by 
Buy in formor or any in lutor timea. 
In like miiDiier the Protector was fully 
Alive to tho vocatinn oE England aa a 
miuitiiDe power, and filtered it by ad»- 
qoBte meastireB. But from 1647 the 
Btanding anuy would not tolerate any 
■tteiD]it to diaband or reduce it, and 
broke out into open rceistanoo of aach 
H measure. The decayed militia in- 
■titutiona could certainly not regain 
their atrength in tho fai<a of euch a 
dlBciplined army, but were only em- 
,^yed for the purpoaes of police od- 
XniniBtration and for raising the taxea. 

(2) Tho judicial ayatem met with a 
diScnlty in the eiiating staff of law- 
yera, which was bo eminently royalist 
that Pallianient in Ootolier, 1«49, re- 
Bolved to diamisa from their ofBi'o and 
functiona all judgea, acijeanta-at-law, 
borriatera, attomiea, and clerks of the 
courts, who had ahowu Ihemselvca hoa- 
tilo to Pailinmont and had aided their 



even the rostoratioD partly retained 
tbeae jnatioeB, or at ail oventa restorod 
them to their honoorablu poeition of 
BorjeontB. Of fifteen judgea, who were 
ia office at the reatomtinu. not has than 
nine were found wotthy by tho novr 
government to be oonfirmed or recog- 
nized in analogous poaitions (Fola, Tii. 
3): among them one of the most up- 
right names belonging to tbe English 
jndiciaIbcaoh,8irMattbowHalo. The 
priuciple that all the joiliuiat oEBciala 
proceed &om appointment and not from 
else Hon, was also retained by the repub- 
lic; and likewise the formality whioh 
required (baton oaohcliange of coTem- 
ment tbo oommisaion sboold bo ro- 
nowcd, which was accordingly done 
eight diatinct timoa during this period. 
The civil joriadiction won so for better 
than it had been under the Btuarta. In 
like manner the introduction of the 
Euglisb language into tbe proeeediaga 
in au action woa also a welcome reform 
(FoBB, vL 412). But nil this praise 
coaaea, whenever jostice cornea into 
collision with the aovereign powers of 
thii Protector. Then judgea are dis- 
miwed " for nut observing hia pleaaoie," 
judicial cowmisiiionB are appointed, 
eoraplaini 



; attoraica arrested, and at 




tbc alternative, oither of appointing fit and proper persona 
on commissiona of the peace in tho customai-y manner, in 
wbich case it bad to reckon with certainty upon a hostile 
majority ; or it was obliged to appoint fresh unskilled and 
unfit persons, who lacked the necessary authority. The police 
administration was, therefore, ii-om the first a weak point. It 
might work tolerably smoothly in the towns which were more 
inclined to the republic in their special civic constitution, 
but in the counties the Protector was unable to remove 
the old elements entirely, and still less was he able entirely to 
alter their ancient spirit. It was the military sense of disci- 
pline in the republican rule that accordingly led to the intro- 
duction of a harsh police system in the place of a self- 
government according to law. (3) 

Ihe ^fiiianriiil sijstcm of the republic required unprecedented 
resoureea for tbc maintenance of a great paid army, which 
was rendered necessary by the state of affairs in Ireland and 
Scotland. The old system of tasatiou, with its self- 
raent in the separate communities, was thus insufficienti 
besides, the parochial constitution had been thoroughly 
united by the political and religious parties. Parliament 
resolved, according to former precedents, iu the course of the 
year 1C49, to make a monthly assessment of ±'90,000 on the 
counties and to levy an escise duty of five per cent, upon a 
long list of articles of consumption. The rating was on the 
whole justifiable, but fixed very high, and tbc imposition of 
taxes so in-egular from a legal ijoint of view that force had 
be applied to the judicial and police institutions to maintt 
them. The new taxes weighed heavier upon the bulk 
the population than the ship-money and tbc ordinances 
Charles I., and their legality was quite as disputable 
of ship-money. There remained accordingly no altematii 
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but here also to put the new military and poUce power in the 
place of self-government. (4) 

In the province of Church government the place of the over- 
thrown estabUshed Church was taken by the equally intolerant 
ideas and constitutional schemes of the Presbyterians, in spite 
of the constant opposition of the old parties and the smaller 
sects. Every benefice was, henceforth, to have its parson and 
several lay-elders ; several benefices taken together form a 
district synod, with a presbytery of clergy and elders ; several 
synods form a province with a provincial assembly; at the 
head of the whole an ecclesiastical national assembly. But 
this system of piling up electoral assemblies proved as dan- 
gerous as it was impracticable for the teaching vocation of the 
Church and for its relation to the State. The spiritual 
electoral bodies at once showed the same bigoted intolerance 
as was manifested by the episcopal system, and were soon at 
variance with the Parliament, which was not inclined to 
recognize the "divine right of the presbytery," but on the 
contrary retained the appeal from spiritual courts to tem- 
poral tribunals. Such a variety of tendencies and insti- 
tutions were interwoven in the ecclesiastical world, that 
the principle of tolerance, which the Protector followed from 
conviction, was almost a natural result. The confusion in 
this sphere had become so complete, that external toleration 
naturally resulted as a necessity for a cautious Government. (5) 



(4) The financial system of the re- 
public mnde quite unprecedented de- 
mands. Sinclair (*• Revenue," 1. 285) 
computes, but probably in an exag- 
gerated way, the revenue returns of 
the State from November 3rd, 1640, to 
November 5th, 1659, at £83,331,198, of 
whicli £32,172,321 was land tax gene- 
rally in monthly assessment ; £7,600,000 
lonnapre and poundage ; £8,000,000 
exci.«^e; £3.528,632 from sequestrations; 
£10,035,603 from the sale of ecclcHias- 
tical estates ; £4,564,986 from sequestra- 
tion and composition with royalist 
gentlemen; £2,245,000 by the sale of 
the lands of delinquents. The require- 
ments of the standing army appeared 
to swallow up all. At the opening of 



Parliament (13 Charles II.) Lord Chan- 
cellor Clarendon was able to say: 
**That monster Commonwealth cost 
this nation more in her few years, than 
the Monarchy in six hundred years." 

(5) Most difficult of all was the state 
of ecclesiastical affairs. After the sup- 
pression of the Episcopiil Church the 
Presbyterians succeeded in realizing 
their long-cherished ideal. About two 
thousand clergy of the State Church 
were obliged to yield to the new order, 
the majority of whom, however, are said 
to have been removed on account of 
evil life orignoranco, for whose support 
one-fifth of their emoluments was 
reserved. The vacant benefices were 
filled by men, who were recommended 




All these conditiona and oircumatancea pointed to the con- 
centration of the political power iu one person, and in Oliver 
Cromwell the person destined by Providence was found. The 
stoiidity of this man, coupled with an indefatigahle activitjj 
personal courage, and energy, the dry, blunt manner vril 
which he makes straight for his object, arc incarnations 
the English character. To it belongs especially his honesty 
and the sincerity of his convictions, often misinterpreted by 
later writers on account of the biblical unction of his words,, 
which was the language of the time and of the party to wl 
he belonged.* Only ao entire misconception of the real stal 
of affairs would ascribe the impossibility of the protectorate^ 
arriving at an understanding with a Parliament, to ambitit 
or thirst for power on the part of the Protector ; for it wi 
ically due to the internal decomposition of all thoso coheaii 
elements by which the parliamentai-y constitution was orgi 
cally welded together. It was, in fact, impcssible to retf 
the old English counties in the old form of county courts, ai 
electoral bodies of Parliament, and still more impracticable 
was this in the deeply disorganized Scotch and Irish counties, 
■which the Eepubhc had incorporated into its constitution. 
From this condition of things no Enghsh Lower House, no 
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by the pntishea, and coaGnneiil b; tlio 
ecoleaiastinJ Hjnoda. Tbo influence 
of tbii lendentj was suOiciotitlT strong 
in Parluuaeat to biiog about b; ordi- 
HBoee the iostiliiUuii of presbyteries, 
but which oui J iu London, I.aQciubire, 
and in one or two oountics wa»iiolUttlly 
carried into effort. The intolerant 
pT«8amptuouB apirit of the Preabjlerian 
confeBSLon, hm developed itaolf to 
Buolk an extent that by IliU very Dieaos 
the way was smootlieU for the n»luru- 
tion of the Episcopal Church. 

* English history of u Inter lime, 
nflet the coustitutioual BtiuggU< had 
been ended, Iihb been nrillmi in au 
inimical spirit loBrwdB the conduct of 
the Protector. It has been eioecd- 
iugly diflicuU for tbo Eugliah, down 
to the pri'seiit century, to bo jnat 
towHrda thi» mun auJ bis party. 
Modem "hero-»orehip" baa altenipt(fli 



to set thia right. Guizot'a Teidict is 
unjusttUDdcoTourodby penonulna well 
08 by [intional prejniUocH. AgaiuHt it 
luay here be pUced tbo jnd^uiit of 
n doctor of diTioity of OUT day: "Tbo 
ago was an nge of faith- — we may My, 
of a child'likc and a loving faith, buoh 
wen ns Elliot nnd Hampden, Cromwell 
and Vane, beliuvcd in Uod and Chriil, 
in nin and tbo evil onu, in bearen luid 
hell, as tho Bible nnacDta Ibem, ftod 
very much as Milton has depicted 
them. Tbo world to them waa full n( 
Hpiiitnnl inRuencca. both good and h 
— full eminently of God. WTietedr 
callnl, men of this order oonld h" 
all tbinga. und atill feel that no 
wa» haxarded. To tbem thtve w_ 
aui^h thing as nocideut. AUwMin 
higheHt batidn" (Vou^luui, iii. 1_ 
Itanke'c opinion ia very objootiro G 
435-58*). 
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Bnglish TJpper House, no harmonious executive power for the 
legiBtation and taxation of the country could arise. The par- 
liamentary conetitution had grown out of a system, in which 
political rights (as being the exercise of the royal rights) 
had emanated from the unity of the royal power. After the 
overthrow of the monarchy, the dismembered limba lacked 
the legal basis necessary for uniting the antagonistic social 
intereata and the still more incompatible ideals of the political 
and ecclesiastical systems upon a common ground recognized 
by all the different parts. Each party threw upon the other 
the blame for this state of affairs. According to a plan that 
was correct in theei, one part of the upper classes was desirous 
that Cromwell should assume the regal crown. Nobles and 
gentry both thought that with the monarchy their liigher 
privileges would revive, and the clergy considered that it 
would be the means of restoring the Estabhshed Church. 
The lawyers thought also that the laws touching the impunity 
4)f those who serve a dc fuctu Iving might prove useful in the 
event of a restoration. "A king of England," says Thiu-loe, 
" can only succeed to a limited prerogative, and must govern 
according to the known laws. A protector, although with 
less nominal authority, has all that the sword can give him." 
The republican strictness of the council of officers, however, 
induced Cromwell not to assume the royal title. He himself 
also probably felt that the regal dignity would alienate and 
aBolate him from his own party, and that an historical 
monarchy could not be replaced within a living generation 
by a new dynasty fi'om among the people. He preferred the 
title of Protector ; retaining at the same time certain impor- 
tant attributes of sovereignty appertaining to the old constitu- 
tion. His consent to the most important acts was necessary, 
Wid occasionally the clause oven occurs, " and this shall not 
be changed without the consent of the three estates in Parha- 
ment." Cromwell was content to obtain the powers necessary 
for the present conduct of political huainesa. He also satisfied 
the obhgations into which he had entered by making from 
time to time an attempt to smnmon a Lower House according 
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to the traditional forms, and to obtain the authorization to 
form an Upper House, though it was difficult to wring from 
the existing electoral bodies the consent to the appointment 
of an Upper House. His creation of lords, though performed 
with caution and conscientiousness, only aroused universal 
opposition. An Upper House, as the permanent depository of 
a permanent legal Bystem, was really desired by no 
because nobody wislied the state of affairs then existing 
remain permanent. On that very account it was impossil 
for the Protector to obtain an |harmonioua co-operation 
any parliamentary body. Disgusted with parliameni 
debates and majorities, which could arrive at no posith 
system of government and at no positive opposition, he dia- 
missed his Parliaments with words of reproach. Apparently 
he had himself failed to discern the internal reasons wl 
Parliament could neither by severity nor by indulgence 
brought to co-operate with the executive Government." 

But the Protector was not in the dark as to the needs 
the State and as to the course the Government must neoi 
sarily pursue. The traditional offices were retained aa far 
was feasible, and filled with proper persons. The cent] 
Government was, in ail essential particulars, conducted on 
the earlier lines of the King in council. In the administrative 
committees, the necessary consideration paid to the men of his 
own party was so far modified by the energetic control of tha 
bead of the Government, as a new executive is capable of 
doing. All that a royal Government, acting from the centre 
of the realm could perform, both internally and externally, 
was performed by Cromwell in quite a different maimer from 
tho Stuarts. But what this Government, from the nature of 
its creation, was as yet unequal to, was the exercise of sove- 
reign rights through the constitutional organs of the conuntmi- 
iair*, and through the traditional self-goveniment, to whicbt 
was hardly less opposed than Chai'lea I. The taxes 
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»l(y ordinance were refused, and, to qaell this opposition, 
there were no criminal verdicts to be obtained from the jury. 
Accordingly a new "high court of justice" waa constituted, 
analogous to the Star Chamber. Some persons were even 
condemned to death for violent resistance. For the same 
I reason the provincial governments were again revived. The 
zealm was divided into districts, under eleven major-generals, 
for the most part bitter foes of tbo Royalists, and harsh and 
overbearing towards the civil authorities. The military 
governor is responsible for the submission of his district, 
has authority to levy troops, to exact taxes, to disarm Cava- 
liers and Catholics, to examine into the conduct of the clergy 
and schoolmasters, and to arrest dangerous and suspicious 
persons. The State had to be governed ; but the longer this 
Government continued in opposition to the social bases the 
more oppressive did it appear. The complaints against it 
are, at the close of the protectorate, constantly increasing. 

Thus the state of affairs became, on the whole, more and 
more like the absolutism under Charles I., and from year to 
I year the feelings of the upper classes titmed as one man 
' away from this rule. The old lords who had been removed 
I fcom the Upper House were living partly in exile and partly 
I in sullen rethement on their estates. The old gentry were 
a similar position, partly persecuted, and robbed of theii- 
lands as " delinquents," with their old influence both in county 
and Parhament broken down, Tho established clergy had 
been in gi-uat measure dispossessed of their benefices, though 
partly submitting with reluctance to the Presbyterian consti- 
tution. The powerful law corporations were no longer sum- 
moned to the high ofSces of State, and were offended by 
■ reforms in the judicial system. Families, which had hitherto 
I enjoyed distinction, were driven from their influential posi- 
tion, with all its pleasures and advantages. In their stead 
new men were almost universally at the head of the regiments 
and in possession of the offices; education, eloquence, and 
parliamentary abihty were eclipsed by military merits and 
. skill of a different kind ; in principle only the " well-affected " 
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everywhere preferred. It is thus readily couceivable how 
the achievements of the fanatical Puritan party were followed 
hy an implacahio hatred on the part of the wealthy classes. 
The forcible removal of all long-established institutions left 
behind, even in those who recognized In principle the justifi- 
cation of the revolution, a feeling of a wrong committed in 
carrying it out. It is for this reason that the period of 
the republic passed away mthout leaving any trace, either 
upon the inner life of the State or that of local government. 
Not a single institution, not a parochial office, not a single 
administrative rule of self-government dates from that time. 
Even the church rate had to be maintained by coercive 
ordinances. Such a syatem could only be kept up by the 
means by which it had arisen — by the standing army. 
Instead of the King and his courtiers the Protector rules 
with his officers, and Belf-preservation compels the party to 
remain in this position. It is the necessary consequence of 
every violent constitutional change that it is not the " people 
and the true right," but only a single party with its social 
and party interests that succeeds to the executive power. 

And why had all this come about? England had wished to 
ward off absolutism ; it had risen in arms against a violent 
and perfidious king, to defend the liberty of its Protestant 
faith, to defend the traditional law of the land in Parliament 
and in county, and to defend the liberty of the subject and 
of property. Instead of achieving this, the country found 
itself terrorized by a still more rigorous ruler, by a standing 
army, by a military-police system of rule, and by a disregard 
of Parliament and of all the free institutions of the land. 
What no party desired to be permanent could only be an 
intrrinu The death of the Protector could not but lead to a 
return of the old party-majorities, and these latter to a 
restoration. 

NoTiToCniPrraXXXlX.— Thefol- Patlkuirnt, wiiU no eWled Ooanoil of 

liiwingUalulof thpntteTDptsnuid« liy Stnti>. The Commtms had alreedf.on 

the republic to rorio u i!oiiBlilutiun : — the 4lh of Januiuy. IS49,it(«[aTod that 

I. The frit amttitntiim ia tlie the;, m llie chnscn TEprewntatiTu of 

Sovereign Bcpublic tuider tho Loug tbo peqile, wield tLo supreme power of 



the sBtioD, and tbat all laws enacted 
without the co-oporotinn 
or House of Foers, lue 
the people. Tho stjlo of 
•mm to run" auetoriiate 
. An^ia." The HoUBo of 
abolidhtxl a» being " lue- 
1«na and dangerDUB ; " in llks manner 
tho monarchy aa being " unnecessary, 
burdensome, aod dangerous for tbo 
freedom, eafetf , and public interest of 
|l the people." On the 1 5lh of February 
■ » prclimioEry Council of Btale nag 

I ■appointed, which from time to time 
IP ** receives the orders of the House." 
!l for the years ISSO. 16SI, 1652, IG.IS, 

a Governing Council of forty members 
was flupointraU eonsiating tolerably 
remlarly of the satno iwraonfl. But 
this council ia oontinUttUy oppoaed by 

II the Great Council dS Officers, whirh 
•Tea in the course of the ycM 161M, 
tila\a such a violent port. The army 
'bod formed for itself a kind of constitu- 
tion : the staff officera constitute the 
upper eonncil, each company or 

'■quadron choo«ea two adjutants oi 
*• Bgitulors," who form a lower house. 
At the regiments ere without chaplains, 
ithe officers and soldiers took upon 
themselves the duties of praying and 
preacliing. Tho highest tribunal U a 
<»uDcil of nine officers and civilians. 
■^e whole, with its reminiscences of 
^■tiiB parliamentHry eystem, OLod of tbe 
«ecleBiaBticaI organization, forma a 
ipact body, which was only pre- 
daerved by Cromwell's inSuencc from 
^e constant danger of a rupture willi 
(the Bump Parliament. On tho 19th of 
.May. 1649, EDglanil was by Act of tho 
'Farliamont deelareil tobea"Common- 
' wealth and a free State." Every 
juembei of the House wna required to 
'joumise allegiance to Ibo " Commou- 
Vail^ of England, aa now constituted, 
vithout either a King or a H'mae of 
'lords." On tho 9th of Januury, 1650, 
1^ a resolution the number of future 
deputies (or the counties and towns 
was resettled, and so distributed that 
fbr the future the Bouse ahould consist 
of 400 members. In tbe meanwhile tbe 
small number of members of Pailianent 
waa to a certain extent supplemented 
by bye-elections. In February, 1G50, 
their number had reached the total 
of 108; in November, 1852, it once 
amounted to 122 membets. Although 



in formal possessiou of political in- 
fluonce, jet the House could uevet 
arrive at a resolulion touching its own 
dissolution. The initiative though 
often taken was again and again post- 
poned. Owing to iU loug duration, to 
tho small number of membera, and to 
the suppression of tho House of Lordai, 
the assembly lost more and more its 
representative character. It was. In 
fact, nothing more than a commltleo 
of cenfiilential men of republican and 
adictly Puritain proclivitiea, which all 
along only represented the minority in 
the coontry, and was only able to assert 
its position by loaning on tho army 
for support. In tho army republican 
ideas were more violently and strongly 
represented than in the House; in the 
Council of State tho revcrao waa the 
CDse. Of the forty members o( the first 
appointed councO, only ninulMin eoidd 
be prevailed upon t« declare their 
consent to tbe proceedings against 
KingCharloa. Yet this House was the 
aolo legal bond which knit tho present 
to tho past. Among tbe manifold 
cllisions with this political body, 
Cromwell waited fur the growing dis- 
content which was certain to result from 
the harsh decrees, the imposition of 
taxes, the mistakes, and above all &om 
its refusal to pass a resolntion louchhig 
its own diaaolution. On the 20lh of 
April, 1G53, the day had arrived on 
which with harsh words he declared the 
Parliament dissolved, and caused the 
chamber to be cleared and closed by 
soldiers. This is followed by 

2. The purely miUlary dictatorOtip, 
which Cromwell undectiikes as captain- 
general of the army. After a few 
weeks, however, by summons under 
letter and seal of the " Lord General," 
a number of men of confdenco were 
convened, who weru nominated by (ho 
council of officers (apiiarently also on 
tbe proposals of the clergy). The 
assembly met on the jtb of July, 1653, 
and gave itself the title of Parliament, 
but was culled by contemporaries the 
Little Parliament, or Burcbone's Parlia- 
ment. Thegreatortnumbcrofmembeta 
amounted apporcotly to 113. After 
making various propoaals concerning 
changes in Church and State, and 
electing aCouncilnfState, the assembly 
declared on tbe I2lh of December "that 
o( its eittinga would 
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not condnce to the weal of theConinioa- 
wcBllh." anil placed ita lutitirluto of 
BiimmoDS in tue ha[i(li< of tlui Lord 
General. Tbe pioun, lionest aaicnibly, 
in which the miJille doasea were 
strongly repreaeatod, had biuied itself 
with motiooa for improremeDta, which 
paitlcularlj concenied iU a wd sphere of 
li'^. It demanded the abolition of tho 
Court of Clianceiy on accunnt oF tho 
delays of Uiat tribannl, and on account 
of the nilrerteinty of ita deciaions (the 
■UTcars are suid to have amounted to 
twenty-three thonaand actiona), eodifl- 
cation of the laws of the coimtry, the 
appointment of new preffldanb for the 
conrts (for which only two burristars 
were deaignBl*^) : tho introdnplion oF 
civil martioge before the justices of 
tbe peace, out of regard to the numeroui 
DisaentcTi ; at the tame time tbe in- 
tention was expressed to abnliali tithes 
and church patmna^ io the fnturo. 
Further bills affected the rcj^lation of 
tbe excise, the abolition of uuneceasary 
offices and redoction of aalarica. But 
these demands, reasonable onnugh in 
themselves, brought upon the assembly 
tho scorn nnd the bitter enmity of the 
npper clasaoa. capGoially of tbe clergy 
and lawyers. The Protector conld 
carry out oTily a few nf these ptnposals. 
In consideration of tlie zesnlutions 
passed by the Look Purlinmont ¥rith 
regard W> the wuHtitution, ntw writa of 
snaimons were iaau^l for a Pariionipnl 
to meut on tbe 3rd of September, I65i, 
and thus came about 

S. A conatitution with a Lord Pro- 
tretoT holdiiiii o^iee for lift, and an 
efcdiM Fitriiament aecOTding In Vir 
one^nmber-tyiiein. In tho writs of 
suuimoDs to this Parliament the 
mujority of the Bmall boroughs were 
pa^ed orer, bul on tho other liand tbe 
nwnbet of knighta of 



bers assembled. (For information 
les[>ecting this Farliamont, see " A 
Diary of Thomas Burton, Esq.," by John 
Tuwell Rutt, London, 1828.) The 
■ I>ird Protector in bia opening nddreas 
Bpi.<aks of the noeesaity of a settled 
eatahlishmeDt, which could be expected 
neither from tho Levellers, who wished 
to roduoe everything to equality and 
to introduce u porty goTcmmeot in 
olril tttotterai noryut&ximthuieclarics. 



t inteuil to 
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Parliama^H 
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who wished in overthrow all order w. 
'uuent in ecclenaatiMl thing 
there wna evinced in tbi " 
Bctiona a democmlio spirit o| _ 
to tlio nrnteetorate. In oontequeMff I 
CromweU doolores as early as the I2tli 
of Beptemlier, l(>d4, " that ho hod re- 
ceived hia office from Ood and tiiu 
people, and that he did not intend to 
BQuul the privilBgeBoE Parliament; b 
neceesity knew no law. He bod t^ 
fore caused thedoors of the Farlian _^ 
house to bo closed, and demanded d 

the membeiB before their cntiunoe I 

written recognition of his authority, 
without which tbey would not bo 
allowed to enter." The Fartiament 
yields ; but ita further proceedings still 
retain the chnlacter of a democratie,- ■ 
aasembly. According to resolutiOQ 
passed by it, short P^liomenta ue f 
be aaeembhyl at fixed periods. 
f^anchlso in the eonntios is to bi 
Joyed by oU freeholders of forty si 
yearly income, or possesaors ol 
value in real or penoual property; j 
the boroughs the old custnoa ~'' — ^~^ 
and privileges with reeard t( 
tiona are to remain in force. 
number of members for Eng-Iand < 
Wales i« to be font hundred; fn " " 

land thirty, and thjltj for I 

The meinbers are distnbnted wltb V 
Tiew to tho equalizatiou of the tereTsI 
oonatituoticios : tbu petition of the 
army of Junu IGth, 1647. had already 
demanded that tho distribution of the 
deputies among the eonalilncupica 
should he so urraDged acconliiii; to a 
ctrtain mU of eqaalili/, partieiilurly 
with regard to the amount of lusalioii. 
that the poor petty boroughs ahuuld 
be omitted, and tbe number of knigl '~ 
of the shire increased. AooordtDL 
270 deputies are for the future to^ 
aisigned to the uuunliea, and 130 f 
the towns. To tho House belongs ■ 
cluaively the legishktive power and f^ 
right to impose tuxes. The Lord T 
lector grants all titles of honour, h~' 
hei«ditHry titles without the oonse 
Parliament. ThefurmationofauUnL 
House or of any permanent body fori 
prolectioQ of the catablished lea ' 

tern was never mooted. A Poni 

elected in this manner has of iti o 
initintivo hardly ever oonudond ■ 
other legialativo body to bo tw 
save and except itself. Tho n 
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Vf the oonnci! of 21 members ore tn be 
BOniinBited, indefd, by the Lord Pro- 
MCtor, but oonflnoed by PajliamenL 
the qaeatioD, as to wbether before the 
OBflnite apceplsDoe of this coDstitution 
ouferonce shalt take place, to pome 
uDdcretanTling vith the Lord 
or, wu rejected bjr 107 to 95 
.. . whereupon, oo the 22iid of 

inunry, 1GS5, Cromwell declares the 

krliiunetit distolved. 

1. A new oonstitutioD with a perma- 

mt Lord Proleelor and tivo Himta of 
. hrliament is the outmmo of Ih« third 
)Puliftment, which Crom well aummoDed 
•H the 17th of September, 1(556. The 
J'lotePtor demanded that only Buch 
atemben sfaoald be admitted "'ne had 
Imen approved of by the oouncil, and 
nceivcd a certiflcale to that effect." 
Ja thiB way 83 membeni wore ex- 
slnded : yet after long proteat they 

at length adwitted. According 

__ .. Pon»titiition»l decreo of October 
]rt, 1G56, the Lord Protertor shall give 
bis n>Daent to every stiitutorj enact- 
RMinC; but iu case the coDsent be not 
given within twenty days, the eoact- 
.Ueiit shall become law without such 
In the (xinriie of the* debates 
it i» manifest that tlie wealthier claases 
■od the old parliHinc-t.tary ideas are 
Mvinag. An " catal>li»bment of the 

" ment upon tlio old and tried 

is again mooted. The Protector 

it allowed to appoint his successor, 
Flvliameot is to consist of two Bouses, 
(he " other house "of jO lo 70 members, 
■ppoiutad by the Protector, confirmed 
by "this House." On the SSth of 
March. 1857, by 123 to G2 votes, the 
resolution was passed to tlie effect that 
" his Highness be pleased to assume 
the name, style, title and offlce of 
King nf England, Sootlnnd, and Ireland, 
and exercise the same according lo the 
1aw8 of these nations." The riglit of 
free dissolotion of the present Porlia- 
tuent was expressly tecf^iizcd as 
lielonging to the Protector. The Pro- 
tector, howflTer, after some considera- 
tion, makes known on tho I2th of »Iay 
his dcdnito refusal of the royal title- 
On the 2Cth of May tho constitution 
comes into force, Oo the 24th of June 
the Lower House resol Tea that " the other 
House of Parliament" shall "without 
further approbation" enter upon the 
Itanetions which were laid down by the 

TOL. U. 



conatituUnn. On the 10th of December. 
1657. the Protector makes use of his 
right of appointment by suuimoniiig for 
life 83 members known as resjHWtoble 
men, but to whom public opinion 
wonld not concede the dignity of a 
Hoaso of Lords. As the hereditary 
peers hesitated to accept the now liie 
dignity, the Protector was obliged to 
beatow the majority of his appoinl- 
menCa upon persons who had risen to 
a eottnin position tlimiigh tho recent 
conditions of propertr and party. Both 
H seaassem to th Otb 
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and uo one was sattslied. He dissolved 
this Parliament, "and let God be judge 
between you and mi-," On the 3rd of 
September of tho same year Cromwell 
died, worn out by tho cares of such a 
Government; ho waa buried with royal 
honours. Then followed 

5. The Pro£ee(oni/e o/ Richard Orom- 
loeO, with both HoiiBPB of a new P,ir- 
liamont. Janunrv. \'\7.',i. Tii.' elii'linnn 

to the new l/'v.r H ".r :,- 

dncleilin the nM I.L-hi".i l>y r- rn'iriine 

again the emull Ii<<i<>iiu'1l-, "IiI'-Il Ij:iiI 
been hitherto .■\i>lii.i<-<l, imi.I w-illi n 
strict return !« thi* old jiarliamcntiiry 
notions. The Protector and the exist- 
ing constitution were imlcwl recognized, 
but allrr lively di'balts and amidst 
expressions of general discontent, in 
which tliD qui'Stion was M>aiited,"What 
anthority abolished the old constitn- 
tion?" The Long Forliument was 
described as being a " luindful of the 
House of Commona," and as an 
oligarchy, " detested by nil who lore a 
lice cimroonweolth," The otlier Houei- 
WHS "for the present sogaion'' nseog- 
niaed as a House of Frirlinment, yet 
with the proviso, that it was not the 
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intAition to Giclode euch old peers ag 
bud proved faithful tu the ParlianK^nt 
from their privilege sa meniben of that 
HoUBC. Fierj dubatea were CBiieciallj 
caused b; the quettiou of the luuuiBiion 
or Don-adiniBsion of the thictv Irinh 
membere. On the 22iid of April, upon 
tho demand of the ariuj-, Parliument 
ie diBBolved. Bichaxd Cromwell'e pro- 
tectorate VBB DO longer acknowledged. 
The oflloera demand that the membera 
of the Long Parliament, vhich Crom- 
well had diraolved, be ogum aummouud. 
Hence folluwg 

6. The reauemhling nf the Long 
ParUamaa (Me JitHnp}, in May, 1659. 
The old apeaker, Lenthall, and about 
fift;members(vha gradual 1 ; im^reaacd 
to about a hundred} lake their aeata 
again, and declare "tliat they hare 
been again reatored bj Ood'a grace to 
the libertv uud liglite of their seat!, 
wherein they were interrupled on the 
•mXi oi April, 1«53." They elect a 
oouneil ot ilate, but arrive at no uetuol 
resohitiouB. In Ooleber violent diasen- 
Bioua break out with the atm; touching 
the competence (if the civil powera. By 
fbrue of arms the ditobarged ofllcerg 



prevent the assembling of Parliament. 
Then followa an intermediate diapntidm 
by the amy with a Dommiltte of aaftly. 
By acttling their arrears of pay, and 
by the mediation of Geueral Hook, 
external order was restored, but the 
Parliament wae obliged to agtes to 
receive again the membera who had 
been violently eipell«d iu December, 
1618. 

7. The sewiona of the Long Parlia- 
nvnif in itt ehangrd form continue for 
several miintha. Outbu lUthofUarch, 
IG60, however, a b>U was read for the 
tliird time, dioolviug "Uie Patliament 
aaaemblod on the 3rd of November, 
IMO," and oonvening • DBw aseembly 
□fiords, knights, oitizeas, and burgmea 
for the 25th of April, IG60 (the att- 
Dalled ConvenliuH PaHiammt). wbioh 
KBolved that Charlee 11. be rei>tDTed to 
the royal dignity. With regard b> the 
eleotiouB of the future Lower House, a 
resolution was adopted on the 4th of 
February, ItiGO, to the effect that 
"This House sbaU be filled up to Ui« 
number of four hundred for Kneland 
and Walls, and the dialributiuu 1> 
agreed in 1653." 
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CHAPTER XL. 

tlTJbt 3BUstotation. 

As the mdividnal, consciously or unconsciously, primarily 
judges the rights of his time and his surroundings according 
to his own interests, so, in a greater degree, does every class 
of society. Therefore it is that public opinion (the voice of 
society) is wont to judge of a party not by the rights or 
wrongs of its origin, but by its present doings, and therefore 
it is that the fate of parties of action in the life of nations 
is always the same. They are allowed to pursue their way, 
to grow, to act, and to wax great, only to be condemned 
and repudiated. This reaction is more violent in proportion 
as the victorious party more vehemently attacks the rights of 
the upper classes of society. For centuries the social rights 
of the lords, of the old gentry, of the established clergy, and 
of the legal profession had not been so much injured as under 
the republic, and that too, as it now seemed, without suffi- 
cient reason. The danger of absolutism had been removed 
by Charles the First's tragic end ; the futility of such eflforts 
as his appeared irrevocably established. The general ideas of 
the time from that day onwards are manifestly turned in the 
direction of change. The death of Charles I. had already 
estranged gentler minds from the victorious side. Moderation 
and justice now seemed to many contemporaries to stand 
upon the other side. Had not the King in 1640 conceded to 
everything that was fair ? His execution had left behind it 




only the recollection of his royal bearing in his last hours, 
and of the many vii-tiies of hia private life. Everything that 
had happened might well appear as an evil dream to the gene- 
ration that was growing up under the oppression of Puritan 
military deapotism,* 

The true expreasion of these feelings and of the relations of 
power ia the freely elected Parliament, which resolved the 
restoration of Charles IL, about half of the members of which 
were Cavaliers, another half Presbyteriana with a small 
fraction of fifty Republicans. On the entry of the youthful 
King the enthusiasm was so great that Charles in his pleasant 
manner remarked : " It must certainly have been my fault 
that I did not come earlier; for I have met no one to-day 
who has not said, that he always longed for my restoration." 
The phenomena of a restoration of the upper classes are 
psychologically always the same. Wherever the interests 
of society advance into the foreground, it can only happen 
in the manner of egoism, which is the essence of society. 
In the etorm of addresses of this time, the English universi- 
ties tate the first place in a strange attitude, aa representa- 
tives of theological jurisprudence. Osford declared "that it 
would never depart from those religious principles, by which 
it was bound to obey the King without any reserve or limita- 
tions whatever." In a special act the theory of Filmer as 
to patriarchal monarchy and the rule of primogeniture 
(above, p. 238), as the God-appointed form of government 
was afterwards proclaimed. Charles II. was declared to be 



* The long hesitatioo and Tncilla- 
tifmbcroretboadventof the Heatoration 
Otanko, vol. it. pp. 1-122) is elplnined 
on the 0D6 hand bj thecontinuouB tear 
of the armed r«publicaniKm of the 
wmy, nnd pnrtlj Sy the apprahoDBioni 
of an exlretne eagetneig lo "reitore." 
It woa veil iinderalood that to roinitate 
the fumilj of an executed King, sur- 
rounded bj a deeply oflended drcle 
of followers thiratini; for vengeance, 
and to restore a aupprcssed party, 
whose Insee* could not bo repairol 
withOBt attacks apau property, vaa no 



eeev task. The equally raatradictury 
and obstinate pruteaeinnR of the 
Anglican, as well as nf the I^brtetiui 
Churcb parties, were sufflciontlyknown: 
llic unsettled disputtv betwceo Crown 
and Parliament were Btill in remem- 
brance. These oonaiderations delayed 
the act of reatomtion, and for this 
transitianiil stage there was found in 
Genmal Monk a cautious and saFc man. 
It was only after the perfect aafety of 
the profession of royalism was Mlab- 
lished, that the storm of loyalty boiM 
forth. 
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the "Bveet savour in the Dostrila of the Lord." Cambridge 
alflo condemned in strong terms " the violence and treason 
of those vehement men, who mahciouBly endeavoured to divert 
the stream of Buccession from its ancient bed." The zeal of 
the Restoration against Puritanism became in the sphere of 
social life, in art, science, and popular drama, and even in 
the sphere of domestic morals, a caricature. In good society 
ihe battle between "wit and Puritanism" became for a long 
time " a war between wit and morality." But the whole 
people now seemed to vie in condemning the revolution and 
its ideas, which, as they could not be sufficiently punished 
in the body, were accordingly hunted out in the grave, 
by attempts to dishonour the corpses of Cromwell, Ireton, 
and Bradahaw. The name " Republic " which had ever 
sounded strange to the people, was now connected with the 
memory of a long despotism, with sequestratious, confisca- 
tions, ruinous taxes, a military police system, and a sullen 
Puritanical rigidity of morals. It was only the Presbyterian 
middle party, which in religious conviction and in serious 
apprehension of the future, strove to maintain moderation, (1) 

In the first stages of the Restoration both parties proceeded 

aide by side in comparative accord with forced moderation, 

vhich was necessary, if only from the continued presence of 

:the Puritan army. Their joint work ia the restoration of the 

'liamentary constitution, that is: 

Soknin recognition of the hereditory monarchy and the sanc- 
Bon of its inviolability by the punishment of the "regicides," 



■ (1) ThewvcBlledCoDTentinn FarliB- 

^fient flrat met at Westminster on Ihe 

ptath of AprU, 1600. On the Ist of 

Jone, when the King for the Hnt time 

appeared in the Upper Hoiue, tben> 

were alTead^ B«iem\iled tbiee dukos, 

two mBTquiset, thiitT-«iz e^rls. five 

vifloonDts, and thirty-three buronfl. In 

the liower House the ProKbylerinn 

party wu etill so strong that on the 

i2th of May, 16G0, Leuthall met with 

m sharp reproof becnuse he had spakL-n 

u*li«paruging1y of the proceedings of the 
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the fear 1648, nnd bad 
plaetd those who had drawn tho anord 
m defeooe of Ibeii just libcrtiea on a 
lerel with those who had strnck off 
the King's head. The degotiationa 
touoliiug the umneatyoame, after many 
adverse intermodiatii stHges, to the flnal 
reeiill, that tlinse who had token part 
in Charles tlie First's death were, to 
a certain extent, dtoimatad. The ten 
Tcgirudes who were executed died, with 
oau eioeption, with Ihe flnu and manly 
espreoBion of the conviction of their 
right 
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who had taken part in the Bentence of death passed on t 
King. 

Restoration of the Upper Hmiae, that is, of the hereditai 
lords, yet afterwards with suspension of the Catholic Totes. 

Restoration of the Lower House, that is, the representatioll 
of the counties and the customary towns, by which tbj 
decayed boroughs receive back their banchise, whilst it V 
taken &oai greater towns such as Manchester, Leeds, i 
Halifax. 

Restomthm of the County Constitution, by suppression of thj 
military governments and by the reorganization of the militij 
as the army of the wealthy classes. (1') 

Restoration of the royal sitpremaey, with which, in its lata 
course the episcopal constitution, the acts of uniformity, t 
ecclesiastical jurisdiction and the liturgy of the Established" 
Church again revive ; and of coutbo the right of the bishops 
to sit and vote in the Upper House. 

To these are added certain statutes in the common interest^ 
An amnesty, with the exception of the regicides ; 
of landed estates from feudal burdens ; restoration of sequel 
trated and sold estates, to the Crown, the Church, and private 
individuals. But, as a statute could not be agreed on as to 
this last point, the old possessors took forcible possesBion by 



(1*) In the m 



■ilia lugiilnlim 
I 14 Cm. IL 



iliilinn (IS Car. 



licaa army una as an urm^ fi>roi> of 
the TeBlthf classes. The right of 
appointing the di^puty-lieutonnnta 
BDd tlje uflloers of militia, exorcised 
b.v the Inrd- lieutenant, teiults in the 
adniiciiitrative Kud militai; corps being 
formed of the oonntj fi^ntiy, Ths 
great loaded gsntTj (£S0O iocoDie froni 
iKrid) and the riehest municipal land- 
ownsTB (£5000 other propertj-J furoUh 
the cavBlry. Thu rieh farmer (£50 
inoomo from land) and the wrll-lu-do 
citizen fumitih the infantry. The rent 
of the population is, om reganls the 
daty of furnishing trooM. infra eloHum, 
The oonatables lua;, hovraver. onnipel 
petty landoA'Dtitg of leM tliu £30 



iteresteH 
[nuni^^l 
sequeiH 
"Tivate 

as to 

on by 

^9 



ELDDual iacome fHim land, or £600 if 
peranottl property, to furnish i 
gnme pmportion wespoiis, p»y. _ 
other additional expenai-l. Papists H, 
others, who refusu Ibe wth, caft^L 
funcd to pa; £11 n yeor to fnraidiV 
hiirst'tDBn and tiis equipment, or tlita 
BLilJiiigs fat a foot «>lditr and | 
eijuipmeDt. However, no one m 
serve in (lerBoti. bat each may fumisb 
sulMtilute to the captain for his 
iroval. For defmying tbe expense* 
tlon and other needs liie ad- 
miuistmtion may impose au annual 
ratp, which must not exceed a quartet 
of the monthly land-tax of £TO,b()0. as 
raised by 12 ChnrieB U. o. 29. Alt Uua 
was directed agaioet the Puritan sj 
bnt onder JamcH U. 1 
the King's power. 
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driving out the new, in which transactions, however, a great 
part of the injured parties went without compensation. After 
the settlement of these difficult points, the Puritan army was 
disbanded in the most orderly manner, without any attempt 
at resistance. The upper classes were thus restored to their 
ancient position; and upon the former knights'-fees very 
valuable immunities were conferred. (1**) 

But the next use which the restored classes make of their 
newly regained influence is, after the last barrier of modera- 
tion (the army) had been removed, to wage a systematic war 
with the moderate Presbyterian party, which had now done 
its work ; as well as with the cities and boroughs, which had 
naturally roused the hatred of the knighthood. With calcu- 
lating sagacity the half-Presbyterian Parliament of the 25th 
of April, 1660, was dissolved at the close of the year. The 
new elections bring in a Parliament that was almost entirely 
royalist. Although the Restoration had been brought about 
by the co-operation of the moderate middle party, the present 
majority does not scruple subsequently to denounce the 
Presbyterians, together with the Puritans, as anarchists, and 
by a series of Acts of Parliament, systematically to persecute 
all parties of "resistance ** in both Church and State. Com- 
pared with the behaviour of the republic towards the " delin- 
quents,'' the Restoration meant to remain a step behind in 
the application of force ; but, with the systematic consistency 



(l*^) The transaction of the abolition 
of the military fiefs whs in England no 
contest as to the abolition of prlvileget, 
but of burdens. Tho feudal duos on 
change of possession, wardship, mar- 
riage, and the like, owing to ihe uncer- 
tainty of their periodical enforcement, 
had for a long time become unsuitable 
burdens. The republican Government 
had no longer raised them; their re- 
introduction could not, even in spite of 
the pas.sion for '* restoring," be dreamt 
of. And in the like manner it was 
certain that the Crown must be com- 
pensated for this cliief source of its 
royal revenue. But instead of im- 
posing the compeusatiun an a perma- 



nent rent or increased land tax upon the 
majority of landed estates, a malt-tax 
was resolveri upon, which burdened 
persons of quite a different sort. This 
resolution, even suppoHing a state of 
distress had existed among tho im- 
poverished gentry, could hardly bo 
justified, and was |>assed in the Lowit 
House with only a majority of two. 
The whole of the landed estates in the 
country were, by 12 Charles II. c. 24, 
declared to be held from that time forth 
in free and common socage. But their 
liaoility to the land-tax and parochial 
taxes continued, of course, ag hereto- 
fore. 
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of party, the present majority insisted upon expulsion of 
opponents from every office of authority in both Church 
State, and upon a. purification of the bureaucracy. As 
majority of the civil local officials were corporation offii 
this step could only be made effectual by introducing oaths 
office, which excluded every honest opponent from holi 
office. The "Act for the Regulation of Corporations" 
a confession of the illegality of resistance a condition of bei 
admitted to, and also of continuing in, any civic office. Thi 
elected to serve in the future must, besides, have 
the sacrament according to the rites of the Anglican Chi 
within the year before their admission to office. In 
manner, by a new Act of Uniformity, the acceptance of 
Anghcan Prayer-book was made a test for ecclesiastii 
offices, in order, in spite of solemn assurances, to drive awi 
the Presbyterian clergy from their benefices. When 
appointed day arrived, two thousand clergymen resigned 
places. Every ordained clergyman must in future take 
oath as to the theory of non-resistance, otherwise he 
prohibited from teaching in schools, and is even forbidden 
reside within a radius of five miles from an incorporal 
tovrn. Supplementary police laws against the so-called oi 
venticles, that is, against the religions service of Disfieni 
and laws for the limitation of the right of petition and &J 
securing a stricter censorship of the press, are the ordinary 
apparatus of a political reaction, which here proceeds spon- 
taneously from both houses of Parliament. (2) 



(2) The second PurliaiDcnt, ulao 
cftlliKl llie LoTHf uT PejHioner-Farlia- 
mail, taects on tiu> Stii of Muf , 1661, 
ani) oontimiea, with Linft uljaunimeuU 
and prorogntlons, until tli« 24tb of 
•Tanuaiy, 1670; tbat iis ulmoat eJgliteen 
veara. At the onminencpmpDt of Ihia 
Tiu-Ii&mGDt the BeHtomtimi BUildtnlf 
olianged into an uumodm.I* rcactiou 
■gainst (he former repuhlioun and 
middle parties. But, as i» always tlie 
mxc, t]ie war-criee of the n-Btchiiien of 
Siuii ritig out I'ludest in Church and 
Stittc when tliifra is no louger any 
dBQgrr to wmbat, but when eelEMli- 



I 



npBs bejtitu In make p»flt of 
riptoT)' that iithem have gnlned. 
R«Bl«rntinn WHS Juaiiflnlie froc 
point of view of uie ndiog olaas. 
for as what It etrove for and nnx 
rpsllf belonged to it. The lue, ... 

both gentij und Established Oh; 

in a puHsiiiuate party spirit btigin In 
make of their rejoined power waa un- 
justifittWe. ThPir hate apprara to bm 
iDiplaralilc,and frBme* one persecuting 
meaenro after another. The Corpnm- 
tinu Art (13 Car. II. c. 12X for thi- 
piiriQoaliou of Ihe civil butcaimsAv 
and fot the pennaaciit eipulsiou of all 
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The exaggerated party watchwords of the EoyalistB, the 
nriolence of their meaBores against all oppoBition, against the 
'iweBB and the rights of Bocieties, may easily cause the appear- 
ance of retroeession beyond the boundaricB of parliamentary 
constitution. And thus has the Bestoration been, in fact, 
frequently conaidered. though very erroneoasly. In spite of 
all the indignation against the Revolution, all the ostentation 
on the part of the univeraities, and all the patriarchal theories, 
the fact remained that the Bostoratton meant the reinstating 
of the monarchy by the wealthier classes, who on that very 
account, in both Upper and Lower House, assert a pretentious 
Belf- consciousness, such as had not been seen in England since 
the barons' Parliament. Notwithstanding all theories, no 
Bingle advantage which had been gained in the Bevolution 
was surrendered by these classes, and not one single real 
parliamentary right acknowledged in the struggle with Charles 
I., was again disputed. The watchword " Non-resistance," 
upon which so much stress was now laid, only expresses the 
, royalist theory in the defensive, very different from the positive 
claim to "absolute sovereignty," which was advanced in 
former daya. Just as little could the established ecclesiastical 
hierarchy undo the fact that it had been reinstated by the 
wealthy classes, and not rice versa. The independent hier- 
archical tendency of the Episcopal Church broke down from 
»that time, and as from the first it found in Charles 11. no 
rincere protector, it was obliged to lean upon Parliament. 
Both to its advantage and to its prejudice, the Church 
henceforward was again interwoven with the position of 
the rnling class. The Bevolution, in epite of all the hatred 
which it had left in its train, had smoothed the way of parha- 

»inentary government. The firmness of character displayed 
i 



DiBaeiiteiB from the municipal offlreB; 
the Act of TlBifomuty (13 and \i 
Oar. U. c +;, more wjyere tlinn tbot 
uudf^r Charlea L. for tbe eipulBian of 
upponentB fiom the ucdesiaetiool offices 
fttid beiielioiw: lh(t prea* nod cenaarsbip 
Acta (13 and 14 Cur. II. e. 38: IS 
, Car. U. c, T): tbe Act nguDst ooo- 



vcnticlea (IB Car. II. o. 4 ; 22 Cu. II. 

0. 1 ). But the dEBiil J trained Teat Act 
(25 Car. H. c. 2). whioli oontuiua tbe 
rule thttt all offlcoa of autlioritf touit 
bo held bj membeis of tbe EstOibliBiied 
Church, ia meant na a couater-moTe 
ti> the court idt-a of i 
vrtth tbe papLtl abaii. 
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by a Hampden, a Pym, and an Elliot, and the unacnipulouB 
determination of the Puritan champions, had left behind them 
the universal feeling that the limits of the royal power coiUd 
not in future he overstepped by any minister without danger 
to his life, or by any king without risking his throne. Charles 
11. and his ministers were thus far perfectly agreed as to 
the present position of the constitutional (juestion. Within 
these landmarks of the constitution, the ultra- royalist party 
could be allowed to have its own way, which it did without 
making any attempt to tamper with the foundations of the 
constitution. In considering the theoretical principles of the 
party, the practical ground of their rights was never for- 
gotten, least of all in the Upper House. A restoration of tbi 
monarchy was understood to mean a restoration of the long^ 
established prerogatives limited by the estates of the realm, 
as tbey had existed before the enctoaobments of tbe Staarts. 
Magna Charta, the Petition of Right, and the old-established 
constitutional laws, were partly by word and partly by deed , 
acknowledged as continuing in force. (2") 



iutrieate detoi 
cleailj told by Usllam, CaaftX. 
Hiitory, ii o. 11, 12 (of. rniry, " Par- 



for- 
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descriptEon of ita oouplloutioQ 
Englikiid'ii foreign relatiunii, e(. Banks, 
vol. iv. p. 174, to vol. V. p. M, The 
Loug rulinDient of I6€l is tbeliiaga 
itpOB vhicb the queatioti tume, nhctbcr 
partjf-paasion is tbe more dangerous iu 
the rr>m nf a. siivereigTi ItgieluliTe or 
of a politiral OuVL-riinicnt iint limited 
by law, and wlietlicr u syateni o( partf 
IB more dangerous iu its elftjcts upon 
tbe Kittg iu Partiamenl or upon the 
King in Coanetl. Party lecialation 
bsE certaudy been more effcttivo in ItB 
workinga; but a QovernBient by lam 
miide the oiistakoii of tbe legislation so 
pereeptibleeventothedoniinnut purty, 
that it was inclineil to make (wnceaaiona. 
Still more strongly did Iba En^tliab 
■olf-fcoverament work iu this dlrGottoa, 
Iu tbe apbere of tbe oominiinity DDJust 
aud DpprussiTe laws were felt in a much 
greater degree Uiau iu a diseipliued 



army of officials. H:-iv Ihj a 

of tbe opiuiuuB tbntonly slowly obangeil 
in the conino oF tbe Long Parliament. 
In the life of tlie Miunties. lowna and 
pariahes, tlie dominant oloas cvolvi>d 
h'lim within itself a spirit of iDOdcm- 
tinn, wliicb on unprincipled monarchy 
did uot uaderstnod bow to epruul 
about itaelf. Tbe lone duration of 
ParliiuuoDt was originally intended to 
secure to tbe royalist party the full 
fruibj of i1« iNflueuce. But in the cau- 
sa Iousti ess of this secnrity collinioiu 
Terr soon bG^;an between the Uppcc 
and the Lowur Uouiies. In the yeiu* 
l(lt>7'l(iT0 party spirit rvai'hud ita 
tumlug point. From that timo fonrBnl 
the sebisnis gtadually laid tii a nodeia- 
tion, towhioh the bye-cleotiona, whkb 
had beraiue neceiisary alter aereiitw 
years, also conduce. At the close || 
retruspHTt of numerou 
of miniitters and important laws for tt 
protection of personal liberty p -^ 
a striking coutrosi to the I 
erinced ut the beginning. 
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Chariea tlie Second's GoTemment la, in so far, a normal 
parliamentary Goyemment in the more modern senee. All 
tbe legislation of tliia era ia dependent upon an indiaputable 
majority of legally elected Parliaments. No attempt waa made 
at extraordinary legislation by the council ; an insignificant 
ordinance against coffee houses waa even recalled on account 
of doubta &B to its being a constitutional measure. Just as 
indisputable waa the right of taxation ; no attempt waa made 
to raise by indirect means tolls, benevolences, and forced 
loans. Parliamentary control of the administration and right 
of impeachment were exercised more effeotually than ever. 
Formal encroachments on the part of the executive are much 
rarer than under the Tudors. The poeaibility of such pro- 
ceedings waa also in a great measure removed, for even the 
most extravagant supporters of the divine right of the Crown 
and of non-reaiatance did not desire, and would have scouted 
the idea of a Star Chamber and Court of Commission. The 
institution of a Court of High Commission was expressly 
forbidden, and on the restoration of the ecclesiastical juris- 
diction, the express clause was inserted, that it waa " not the 
intention to restore that court, nor to give validity to the 
Canons of 1640, nor to extend the authority of the Church." 

And yet, as is generally acknowledged, since the days of the 
dishonourable John, England had not been worse governed 
than in this period of a normal parliamentary and ecclesias- 
tical constitution. The true position of the kingdom, which 
certainly more than ever needed a royal mode of government, 
was that the upper olaaaes, restored to tbe poasession of their 
influence, only make use of this power for the systematic 
persecution of their opponents in both Church and State, 
This phenomenon waa not new, but whilst fonuerly it had 
affected a few individual persons of high standing, it was 
now with legal consistency directed both against parties and 
claases. It had formerly its chief seat in the Upper House ; 
but now pre-eminently in the Lower. But just in this 
point was seen how much the centre of gravity of con- 
stitutional rule now began to move towards the Lower House, 
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and how much more dacgerous the infliience of portieB coi 
be upon the legislation and administration in a factious 
elective asBembly. 

There certainly was still a power which could put a check 
upon these party practices. The King, personally popular 
and influential, was again in a position to exert his royal 
right of protection in favour of the weaker party, and to 
regain the true rights of royal Government, — being all the 
more urgently called upon to do so, as be owed his throne 
quite as much to the persecuted middle party as to the 
persecuting party. What was required was the granting of 
the solemnly assured protection both in Church and State 
to a party, which as a majority in the Lower House in 
December, 1648, and which as the last remnant of the Upper 
House in the January of 1649, had manfully supported the 
rights of the Crown and the person of the King in spite of 
the violent action of the army. But for the second time at 
a crisis we discover the true spirit of the Stuarts. Ignoring 
his royal vocation, Charles 11. once more discharged hia God- 
appointed office with a degree of frivolity and falseness that 
has never been equalled in English history. With captivating 
manners, but at heart empty, unconscientious, and immoral, 
this Stuart used the throno primarily as a means of joviality 
and pleasure. During his rule, which lasted twenty-five 
years, the historian vainly looks for a trait of royal apprecia- 
tion of the Church or the State, of institutions or of men. 
As he diahououi-ed the service of the Church by frivolous 
witticisms, so he degraded the peerage by bis six bastards 
whom he raised to the ducal dignity; and thus the parties 
of the Upper and the Lower House were only important in 
his eyes according as they affected his comfort. The extreme 
selhsb proceedings of the royalists and their press he endea- 
voured at times to stave off from his person, as troublesoi 
to him. Later, any criticism on the conduct of his court 
obnoxious to him ("that a set of fellows should inquire i; 
his conduct " (Burnet). But the thought of the more serious 
duties of the Crown never occurred to him. He let factions and 
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ministers rise and fall or be impeached, while he trafficked 
with English interests to fill his coffers. The only faith 
that we can discover in his mode of action, is the faith in the 
hereditary nature of the Crown ; the only dread, the thought 
of re-awakening the Puritan opposition. Whilst Charles I. 
politically undermined the belief in the Crown, Charles II. 
undermined it morally. The deficiencies in the constitution, 
owing to which such a mode of Government was rendered 
possible, will be seen from the following chapter. (3) 



(3) The later short Parliaments of 
Charles II. are contemporary with the 
controversy to be discussed below 
(Chap, xlii.) as to the Protestant suc- 
cession. 

The third Parliament lasts from the 
6th of March until the 12th of July, 
1679, and is characterized by the 
violent feelings displayed in both 
Houses, and by the bill touching the 
exclusion of the Duke of York from the 
succession, which having been adopted 
in the Lower House by 207 against 128 
votes, brings about firstly the adjourn- 



ment and then the dissolution (Ranke, 
▼.93-111). 

Thefourih Parliament (from the 17th 
of October, 1680, until the 18th of 
January, 1681), was again characterized 
by vehement resolutions passed against 
the Papists, against the members of 
the Privy Council, and against the 
succession of the Duke of York. 

The fifth Parliament (from the 21st 
to the 28th of March, 1681), was closed 
after the second r^ing of the ex- 
clusion bill in the l^wer Houite 
(Ranke, ▼. 138-179). 
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CHAPTER XLI. 
^^E Hfng fn Countil ant( tfit Bins fn ^arUamcnt 

With the Restoration the old Btnictiire of the State ia again 
set up. The King is again surrouuded by bin smaller and 
larger circle of councillors ; but in this period a change oceuis 
in their mntual relations, to the prejudice of the Crown and 
to the advantage of Parliament. 

I. W^t ^[il)^ QToitntil is revived, as a natural reeolt of 
the restoration of the Crown. It again consists of the great 
officers, lords and " others," whom the King summons to it. 
The great functionaries continue as enumerated in the rules 
of precedence issued by Henry HIL At their head is still 
the Lord Chancellor who, since Lord Ellesmere (1603), is 
more frequently elevated to the hereditary peerage. 

The iMrd Treasurer passes into the new position of a direct- 
ing minister of State and finance. I'nder Charles H., the 
Treasury, in the character of the supreme financial control, 
becomes permanently separated from the old Exchequer in ita 
capacity as a general depository of revenue. The Treasury 
receives a new location in the Cock-pit, whence decrees, 
orders, reports and instructions proceed ; the personal appear- 
ance of the Treasurer in the Exchequer ceases from this time. 
Under the influence of the party-system the custom is also 
introduced of dissolving the office into a commission of Beveral 
persons, (n) 

(a) The Lord Treamret in this pen- iHtmtion of tbo iitHw a Qanied on bf • 
tury frequenUy sppetkn up the Iwwiiug commiMiraier, lU in 1C12, 1618, 1635. 
lumiiter. But at intervtla the udntin- ICtl, IGS4. lljpS, 1G58, 16GD, KKT. 
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Under Charles I, a special Lord President of the Council 
was appointed; Charles 11. had, in the interest of personal 
rule, left the office unoccupied, until in 1679 it became 
permanent. 

To the great offices of State is now added also that of 
Master of the Ordnunc-, for the management of munitions of 
war, the head of which since 1603 received the title of general ; 
after the Bestoratiou, the office was regarded as a ministerial 
officCj and by warrant of 1688, constituted in the way in 
which it has remained until our own times. (Ii) 

More and more important does the office of the two Secre- 
tarifs of Sliite appear, under Charles II. with aejiarate ad- 
ministrative departments. From them there further becomes 
separated ofE in 1666 a Secretary at War, for the financial 
administration of the army, in a somewhat subordinate 
position, (c) 

The fitat. 16 Charles I, c. 10, touching the abolition of the 
Star Chamber, is significant as affecting the position of the 
council. As no constitutional experience failed to produce its 
effect upon Parliament, the Eestoration did not seek to revive 
the Star Chamber, which, in the significant words of the stat. 
16 Charles I, e. 10, had now lost all remnants of adminis- 
trative justice. The law declares the Star Chamber and every 
tribunal of equal or similar jurisdiction to be illegal, denies 
all jurisdiction, power, or authority of the council in all the 

1679. 16Si, and 1687. A new addition 
totlie fiDiiDcinI dopnitment is a i/tniral 
tteiie ogine, ■imilnr to tbat nhirh wna 
tint formed in 1643 b; the Look Pbt- 
Sunent. Bv 12 CIultIcb II. cc. 23, 2-t, 
tile eiciso (lecomea nn acdinoTT tax 
under a oliiereicieeoffloe in Lanaon. 

(b) The Ontnaucp OIHgo ib conuacted 
iHth the atlempU of the Stnarti to 
introdnce a etanding- army. The wnr- 
nnt of lliSa, ptaoea at the head a 
MeulsT'O'nfTat of Ae Ordnanoe, under 
him a lieutenant-general and fonr high 
officers, and in this manner thp owi- 
naniw offiro continued down to ISm. 
The Htanding army (liio ao-called 
jraanla) whn were retained after the 
, BcatoruIioD, ainounted at first to oul; 



about 5000 won: but in 1G85 the 
numlier waa inrreoeoil to S700. vith an 
additional 7000 in Ireland. (Ab to the 
newly organized military Byatem of tho 
Rcstomtion, cf. below. Chapter iliii.). 

(c) The offiet of BecreloTy of State 
alio hiis now atill a Bomowliat fluoln- 
ating fom. WhiUt Eliotbetb had, 
during the loat yeare, kept Bir William 
Cecil as a sole Secretary of State; in 
tho yeura 1616, 1617, we meet with 
even thr»i Secretariea of State : after 
thiB time two is the regular number. 
There still continue reminiaceneea of 
the former leu* importont oSleo of 
cabinet enunseli or. Under the Beatora' 
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hitherto customary forms (below, Chap, xlviii.), and threatens 
every official with heavy penalties, who shall take part in an 
attempt to renew that jurisdiction. These powers were hence- 
forward exercised by the King's Bench, so far as they could 
be derived from a superintendence of the courts of law and 
the magisterial jurisdiction ; but for the most important 
extraordinary cases the only method of procedure was by 
private bill, bill of pains and penalties, restitution, etc., which 
shows that these extraordinary powers have passed from the 
King in council to the King in Parliament. An important 
motive for retaining a corporate form of council was thus 
actually removed. For mere deliberative functions, the insti- 
tution of smaller committees could not appear inappropriate. 
Even under Charles I. the beginning had been made by a 
Council of War and a Foreign Committee. At the commence- 
ment of the Bestoration it was intended to form a number of 
special administrative departments. A document, probably 
of a date shortly after 1660, is preserved in the Becord Office, 
which gives a list of the proposed committees. 

1. A committee of foreign affairs, including the correspond- 
ence with the magistrates and other couuty officials. 

2. A committee for the Admiralty, military, suii fortification 
business, etc., so far as they are adapted for the council. 

3. A committee of petitions of complaint and grievance, ex- 
cluding those of a purely private nature. 

4. A committee for commercial affairs, particularly for the 
colonies, including Scotland and Ireland. 

The Secretaries of State are to form part of all the com- 
mittees. Besides these established committees, extraordinary 
affairs, needing special deliberation, were to be treated by 
specially appointed committees, " as was hitherto customary." 
Such committees were to present written reports to the King, 
to be laid before his Majesty at the next sitting of the council. 
Of these projected departments only one council board was 
practical at that time, which, under the name of a department 
for foreign affairs, really discharged the whole business of 
Government. But after the fall of Clarendon, all was merged 
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in the diffuse cabinet Government of Charles II. The com- 
mittee remained only a name for the confidential transaction 
of more important affairs in the King's cabinet, which soon 
afterwards received the name, and assumed the character of 
the *' Cabal." Of the remaining committees only a Board of 
Trade attained a definite form. After Cromwell's commercial 
policy, it was not thought right to refuse trade and the 
colonies a certain degree of stable administration. By patent 
of the 7th of November, 1660, a council ^ accordingly was 
created for the general state and condition of trade, and by 
patent of the 1st of December, 1660, a council of foreign plan- 
tatlons, partly with the functions of a minister of the colonies ; 
in 1660 both were combined in a council of trade and planta- 
tions. In 1675, however, this department was again dissolved, 
and it was not until 1695 that a new Board of Trade was 
formed. 

XL VL^t ^pper f^OUSe, in which the bishops again take 
tlieir places, on the 20th of November, 1661, assumes an 
altered character, owing to the large increase in the temporal 
peerage. Under James I. the number of the peers had been 
doubled, and at the close of the period it was trebled. The 
higher dignities conferred on peers, and the new creations are 
computed at 98 under James I., 130 under Charles I., 137 
under Charles II., 11 imder James II. ; altogether 376 under 
the Stuarts, against 146 during the period of the Tudors. 
James I. created 62 new peers, Charles I. 59, Charles II. 64, 
James II. 8 (May, "Const. Hist.," c. 5)— altogether 193, 
against which were to be set off 99 extinct peerages. James 1. 
for some time even sold the dignities of baron, viscount, and 
earl for the respective sums of £10,000, £15,000, and £20,000. 
These lords are no longer like the nobility of the Middle Ages ; 
they are the heads of the gentry, who conduct the internal 
administration of the country, whose permanent position in 
the office of justices of the peace and the county militia politi- 
cally elevated and morally reinvigorated the peerage from 
below. As early as James I., recognition had been obtained 
for the principle that a peer must be summoned for each par- 

VOL. II. u 
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liHrmentary session ; the position of the Upper Honse as the 
BDpremo tribunal iu the land is thus re-estahliBhed and 
strengthened. In the civil wars, with insignificant fluctua- 
tions, the attitude of the lords on both sides was dignified und 
commanded respect. They successfully vindicated their poai- 
tioQ as depositaries of the law of the land, on the '2nd of 
January, 1649, when the peerage, in spite of the onslaught 
of the army after the King's oondemnation, showed its courage 
by unanimously rejecting the resolutions of the Lower House. 
From the time of the Restoration onwards the peerage proved 
itself the permanent organ of the ruling class ; at first, it is 
true, going with the ultra-royalist curi'ent, but soon again 
appearing at the head of the opposition. By the nnmerona 
new creations of this period, fresh energy and fresh influence 
flowed from decade to decade from the counties into the Upper 
House, which, in the time of corruption and party intrignes, 
was the first to restore a moral support to Parliament, and 
gained a paramount influence by the continual ministerial 
changes. The peerage has now become the modctrating 
element for the protection of the constitution, in the face of 
vehement party clamouring for change. (2) 

III. W)e lotoEr ?Qouse, during the period of the Stuarts, 
experienced only trifling changes in its constitution by the 

(2) The constitution of the Uppar 
House chnnges its cbontctor owing: to 
tbe tery nuiDeroas creftfions of pcen. 
The peerajce. nliiclj uader Elixabeth 
■wm bpUl with a tislil hnmi, enpeora 
niuler James I. to }ie risibljr inoreaiing. 
la 4 James 1. writs qf sommonB oio 
direrted to one marquis, 22 hltIs, thrM 
TuicoiiDta, and 46 barons. A genoratioa 
IntM' wnle to tbe Long Parliuneiit are 
issued to one duke, one manjois, 63 
entls, ti»e viscnntiW, 54 barons, two 
arehbiahops, Hiid 24 bishops: tbe whole 
number has thus increased to 150; tha 
tetniwrnl Mera^ baa already almost 
daabled. To tfao lione Parliumeat of 
Cliarles 11. in I6(il, tlit-re were sora- 
mnncd Are dulCL's, four mfirquiBee, M 
earls, eight Tisrounla, and <i9 borons; 
tbe nnmbeioCthe tempom) peaitalooi) 
ia DOW 112. Id 31 Cai. U. the whole 



, , OwQgwl. Thefoun__ 
tinn nf l.hn powvr iif thesi> new pwo Uta 
in the ocnitltf self-giiTuraninDt, ami in 
their pre-eminent position is the loaJ 
military and polioo adminlatialian, H 
whirhlbeir poaition ns hereditary ooM' 
wlli>ra of tlie Crown ooiresponds Ul M 
central adminiatmtiou. With Ik 
cal abolition of all Uie remuiiu i 
by 12 Oar. II. 24, their a 
s still nx 

D,BKMtl fa 

take part porsnnally in tbe pRM 
ingB. without, howerra'. enliMioili^ 
dimity of the proeeiHlingg by Ua H 
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admisBion of the connty palatine of Durham, and by another 
increase in the representation of the boroughs. In the Par- 
liaments of the Kepublic, the towns, from posaesBing four- 
fifths of the votes in England, had been reduced to one-third, 
but were now again represented in greater number than 
before. After the Restoration, country gentry. Church, and 
Crown all agreed to keep down the spirit of independence that 
was showing itself in the middle classes of the towns. The 
Corporation Act (13 and 14 Cor, II. c. 2), suiBced for this 
purpose for a number of years. But during the Long Farha- 
ment of Charles II., opposition in this quarter was again dis- 
cernible in the several by-electiona. Thus situated, Charles 
II., in 1681, resolved, in the interest of court influence, still 
further to cripple the constitution of the boroughs. By the 
writ of qtio worranUj the new principle of a " forfeiture of the 
municipal constitutions " was applied in cases of abuse or 
informality. The charters were cancelled in great numbers, 
I to be replaced by new ones of an oligarchical nature. James 
11., continuing this campaign, created everywhere small select 
oomraitteeB, which, like the civic offices, were to bo revocable 
at the pleasure of the Crown. In London alone, Jeffreys 
robbed 1900 en&anchised freemen of their suffrage, and was 
nevertheless blamed by the King for not making a more tho- 
rough clearance. In a few years 200 new charters of this 
description were issued. Including the mutilated municipali- 
ties, the number of members for England and Wales after 
the restoration was 612. (3) 



mObmt 



(3) The conatitiition of the Lowof 
use was increased iindir Juni^ I. 
twenty-Beieo, urnler Chnrlea L bj 
jhteeo, and imiler Junes II. bj aji 
nembera. The excessive nuiobet of 
borough represoDtati*eB had for cen. 
tucies been a legialative prublem. It 
had ariseo at a time whim tbe CommoDs, 
u ytit in a Bubntdinalc poeitioii, as- 
sembled principally U> vote the taxes, 
Tbe Lower House was now > «irpcirale 
unity, tbe mciubers of wbieh, after 
iDOg political stru^eUo, bed for a long 
time considered IbemtielTra no longer 
merely as delegates of their coustituen- 



ciea, but of the whole countiy. With 
the Stuarts begins a genorrd lendcucv 
to a tntasfonnatioii of the mimiciiul 
oommunities by incorporation. K»en 
James I. oonsidDred > social orgaoua- 
tion and eroaliim of close burongba a 
Tory " politic " measure, and in Ibe 
twelfth yoar of his reign, when Dun- 
gannon. in Ireland, vraa maile a borouKh, 
it Was declared by hie judges that the 
King could by hisoharter sii incnrporata 
tbe city In the form of seleitt abuses and 
a mmmonally.tluit tbe whole body bad 
therij;httuseud meubcraloPuTluuneut, 
ThihsC the exercise of the right was at 
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Apart from this, the constitutional struggle greatly elerated 
the self-reliance of the Commoners. The local goTemmttiit 
BjBtem became consolidated in the parishes, and allowed the 
middle classes, who took part in it, to exercise a Btronger 
influence upon the parliamentary elections. Besides this, 
the enoiTQouB suppression of the poorer electors in the munici- 
pal constituencies by the new coriioration charters assimilateil 
the relations in town and country to each other in favour ot 
a unifoiTu influence of the gentry in both horough and county. 
The great eitensiou of the magisterial office especially 
strengthened the legitimate influence of the gentry, began to 
level the difference between the greater and lesser DobtUtfi 
and to give to the whole of the more highly educated and 
wealthier classes the common feeling of a dominant class, la 
the intellectual life of the people the internal effect of tb« 
Reformation was now everywhere manifest. It is accordingly 
easy to understand, how, after the Eestoration, the House of 
Commons was enabled to proceed with an amount of 8«B- 
reliance till then uniinown. During its eighteen years' dun* 
tion, the Farhament, much against Charles the Second'* 

tbo «amo time conSiied to thu reject 
oloBaes. After this fuehion, under 
JaiueB I. and Cbsrlea I., aevuntFeii old 
borougba were [cinstatnl in tlieir lost 
pailiamenliiiy fraucbii"! r and four new 
rajIiaDientsry borouglii were created. 
Tlie Parliament ittielf, which since 
Jnmee L bad gained tbo eicliuive 
ri^bt of deciding its own electinua, 
now also ocknowledgei in a Kwlutioa 
of oommitlee of the year 1C23 the prin- 
ciple that a limitation to a narrower 
circle of electors could validly take 
place by "prescription and cnstom, 
wlioroof tho moiiiojy of nian nranetli 
not to the contTBtj." lu another 
diieotiou, in a celebrated committee of 
tbo year 1640, under the prcaidtncy of 
Serjeant Glanville, the old mailiu that 
every odd paying scot and bearing lot 
waa entitled to the franchise, was a^aiu 
rcoo^nized to be the reguhir rule, and 
appUcable in every iloublful caee. After 
the experiences of the revoluliouary 
periiNl the question had now bcoomu 
a highly important one which on all 



Htdoa now began ^__ 

The mtuiidpol ctections opened to thu 
landed gentry ia their mHgislerikl and 
soaial position an almost greater pn- 
aonal influence than the cuuntir n» 
tioDB, yet not to every geDtleniHi, bat 
only to such as to a certain ostatt 
Teapected the interests of tho tawm 
and their feelings, and endatnntnd 

ooidiugly the chief heaiui of poljlidil 
and dissenting opposition, fttta wUck 
the provincial oppoaitiiHi drewitaobief 
stren^rth. Instead of a reform th* 
Crown, however, only gives thetn lt« 
iDiitilntiou of the right of miffnge \tj 
cbailtre framed upon oligarchial liOM. 
Moreover, it was reaurved to the Cro*B 
to make clian§:ea from lime to time in 
the newcharteia, at its pleasure, thniu^ 
Oovemucnt conunissioaera. InslMd of 
restoring a self-relying and indi'peitdotit 
citiienship on linos aualo^on* to thai* 
of the oounly system, the Btuarta ptao- 
ticed their kingcmlt ovon ujioa Iba 



^ 
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iutentioiis, bad educated a body, the most illoBtrioas members 
of which felt themselves the equals in political esperieace and 
social position of many of the peers recently created from 
among themselves. Thus may be explained the numeroas 
disputes between the two Houses concerning competence and 
etiquette. 

With respect to the finances, the influence of the Lower 
House appears materially enhanced. In 1626, the Commons 
succeeded in establishing their precedence in the question of 
money bills, with regard to which they figure as the solely 
voting part of the legislature. This claim was further 
strengthened by the abolition of the hereditary feudal revenue 
of the lung. The concentration of the whole of the direct 
State taxes by a uniform assessment, combined with the new 
requirements of the State and the army, bat most especially 
the bad financial economy under Charles II., conduce to a 
constant extension of the right of voting the money bills. 
After 1664 tenths and fifteenths are no more mentioned, but 
the old republican mode of asseBaing land and income tax in 
concreto is again resoried to ; Cromwell's rectification of the 
tax-rating and assessment lists was accordingly retained. 
Into this thorough taxation-assessment, ecclesiastical property 
was likewise drawn. Since the special money grants of the 
clergy had long since tost their peculiar character, it was only 
a somewhat delayed consequence, that the outward form also 
of the grant in Convocation was in 1664 abolished by moans 
of a simple agreement between the Lord Chancellor and the 
archbishop, in return for which, as a matter of course, the 
right of suffrage in parliamentary elections was conceded to 
the clergy by virtue of their freehold tenure. By 16 and 17 
Car, n. c. 1 the parliamentary subsidies were for the first 
time raised according to this new system. The long labour 
of reunitmg the clergy with the laity had involuntarily at- 
tained this result. Still more durable was the influence of 
the Lower House owing to the introduction of the so-called 
.appropriation clauses into the money bills. Amid all the 
■intriguea of the court and of parties, a change was effected 
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by 17 Car. 11. e. 1, according to which a clause of expenditare 
is annexed to the money gi-ant, by which the Lower Hons^ 
BBSumeB the control of the expenditure-budget of the State, 
and thns gains a lens apparent hut a permanent inflaenc^ 
apon the course of political administration. (3') 

It ia charaetoristic, that both Houses, when at the height 
of their loyalty, are bent with a hitherto unheard of seal upon 
estabUshing and enlarging their personal privileges. Id 
15 CharleB II. the House recurred to the unconstitutinnfil 
criminal proceedings taken against Sir John Elliot and his 
associates. With the complete concurrence of the tipper 
House, the judgment delivered at that time by the King's 
Bench was declared null and void, and the unconditional 
irresponsibihty of the members for their speeches and jira- 



(3*) Oddly enough this ohnngn in 
the budget was brought about by the 
aid of an intrigue at court. Sir Oenlgo 
Dawning, ono of Uib tcllora in tbe Et- 
cheqner, auggeeted to Charles IL Uiut 
a proviso ebould be added lo tbe im- 
peuding bUl of eupplj, " that uU idudcjh 
to ba raiBed by the bill should be ei- 
oluflirelj applied to the purposes for 
H'liich they wore voted. By tliia 
means the disposal of suppliei wonid 
be tnhen from tUo Lord Higli Treaaiuer, 
and the King would be oiiabled peisoQ- 
ally to conduct tbe busineu of the Ex- 
ohequol, so Ihnt the Exchequer would 
at ouce afford the best opportunity for 
investing munDys, and in consequence 
would bficome the greatust bank in 
Enropo. Tbia was cxinnerted with the 
cualom of nusing, for tbe current needs 
of the Ooverameut, loans &oui baiikera 
(at tbat time the Goldioiiiths' ooupany, 
in Londou), upoa the personal credit 
of the King and the Lord Treasurer, 
Tbe King probably wished by this 
clause to evade tbe obligation of em- 
ploying the moneys voUhI for the re- 
payment of suoli adrauces. Tbe minis- 
ters strove \a get tbe dangerous in- 
novation annulled ("Life of Claren- 
don," uontinuntion, p. !<i5. teq.'ji but 
tbe bill hail alruuly passed thf> l.nwcr 
Hoaso. and Ibougb it was delaywi bv 
the Lords, it could not be llirowii 
out, without llskiug Ihe whole votu 



(£1,250,000). The King srooidin^y 
declared tbat the olaune had born jun- 
pneud with bis sanction, and the Art 
( 17 Oar. II. c. sec. 5} reall j podaed «ilb 
the proviso, that a separate aocmtnl 
should be kept of the moneys raised in 
acootdanue with this act, distinct from 
the King'a-otber revenue, "and that 
no moneys leviable under tbe not eboaU 
bo issued out of the Excboquir <)iinug 
'"■ ■ — but by order or — — " 

ihat tho' 

of the ¥ 

year the Oommntu again vot«l tlw aup^ 
plies with tbe same diaagreetible pin- 
viso, to which thu King ugnvd with • 
bad graoe, and promised to anpiiiiits 
oomuissiou under Uit> great t»a. which 
was indeed, pru/nnivi appointed. But 
in tbeensuingyi<ar was pusedUie eUL 
19 Oar. It 0. 3, "an Act for talcing 
Dip actymnts rif thv aevBrul sums ttaorctn 
mentioutnl," by which the Lower Honw 
eiTeftually secured a power tbat had 
been ocoasionally exercised in the 
fifteenth centory, of examiaing inb> 
the special application of the patilic 
revenne, and thus exercising the rigbl 
of jointly oontrolling the eipeodittira 
budget. The clause of approprtatiim 
became from that time forlb moTD 
more a atandine formula. 

eigbtwaith owilury with . 

tioiis was permtuiuutljr iuaerled. 



roTlb moTD aM i 
a. and in Ih^ 
i«»no<a^H 



Kinff in Uounctl 
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cedure in the House was recognized by express resolution 
(Hataell, "Preced.," i. pp. 86, 208 gcq., 251 sei.). Liberty of 
speech has since that time never again been called in question. 

The relation of the Crown towards the greatly increased 
pretensions of Parliament was in no wise so favourable as the 
ultra-royahst theories led men to expect. However, in spite 
of the abolition of the Star Chamber and the Court of High 
Commission, there was still many a loophole for the effectual 
exercise of the King's influence in bia spiritual supremacy and 
temporal prerogatives; by the appointment of the council 
and the judges of the realm, and by other rights of appoint- 
ment in both Church and State, by grants of favours, by 
personal influence with the members of both Houses, and 
with important local officials. The future of the monarchy 
depended upon the use which it made at this time of its per- 
sonal rights. But Charles H., fatally misjudging the future, 
exercised these rigiits in a manner which has covered his 
name with everlasting obloquy. The narrower the spiiere of 
a possible use of the royal prerogatives had become, the more 
nnconscientiously was it exercised by Charles U. and James II. 

1. The right of <ippmntment rested in the council leads in the 
hands of Charles 11. to the transformation of an honourable 
council of ministers into an unprincipled cabinet. James I. 
had, after the death of Elizabeth's old ministers, abandoned 
the custom of the continuous transaction of State business in 
the council in order to enforce his private ideas with respect 
to Church and State in confidential cabinet deliberation. 
Charles I., himself irritable and inexperienced, carried on 
■with heedless advisers this mode of government, which at 
every critical moment gave the Queen and the courtiers a 
deciding voice. But under Charles II. the second era of a 
cabinet government begins, which is remarkable as the per- 
gonal creation of the King. Even-after the judicial powers of 
the council had been cat away root and branch, there was 
left to this cabinet the decision as to important measures of 
domestic policy, and the whole province of foreign affairs, 
which latter, from their very nature, could not be dealt with 
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according to legal principles and parliamentajry laws, Th< 
use made of these under the Cabal ministry, aa well as under 
8haftesburj''9 and Danby'e administration, is known to his- 
tory. In the European complicationa of that time, France 
pursued no other aim but that of hindering the coDBoUdation 
of the constitutions in the neighbouring slates, weakening 
their participation in European diplomacy, fostering their 
internal dissenaions, and directing the personal interests ol 
the several monarchs to dynastic alliances and treaties of 
peace. The great Louis actually succeeded in doing this in 
England. The position of foreign affairs had, in the second 
half of the seventeenth century assumed a more complex form 
than in the first half. The queetiou of Protestantism stood 
no longer alone in the foreground, but was intermixed with 
questions of the European balance of power. The oatural 
alliance of England and Holland was at times opposed by a 
petty spirit of trade jealousy. Here was a fruitful soil for 
diplomatic complications, for which Clarendon's dismissal 
was the signal. When in 1668 the King found his coffers 
empty and the temper of his Parliament doubtful, he devised 
the plan of entering into secret negotiations with the King of 
France, which might lead to the furnishing of money supplies. 
In the course of the confidential correspondence, the question 
of religion became mixed up with the money question. In 
January, 1669, the King summoned Clifford, Arlington, and 
Arundel to a confidential conference at the Duke of York's, 
and declared how painful it was for him not to be able 
confess his true faith. With tears in his eyes he entreat 
them to advise him as to the best manner of enforcing 
Catholic religion in the realm. This negotiation leads, after 
the lapse of a year, to the secret treaty with France (1670), 
in which it is left to Charles to choose the time that shall 
appear most suitable to him for pubhcly declaring himself « 
Catholic. On the other hand France promises an annual 
sum of ^200,000 for defraying the war expenses, for the pro- 
mised assistance against the Dutch, and for keeping down tl 
dissatisfaction that was to be expected in England. 



dH 



ling down tb^fl 
gland. BoOfl 



parties give tip all claim to independent peace negotiations 
(Kanke, iv. 358 seq.) When the French subsidies are ex- 
hausted, Charles again demands, in the year 1674, a fresh 
subsidy of £400,000, with the intimation that otherwise Par- 
liament would have to be convened, which would at once 
declare for war in alliance with Holland against France. 
Louis, however, on this occasion, pleads want of money, and 
grants only about one-fourth of the sum demanded, on the 
King's promising to prorogue Parliament from November, 
1674. to April, 1G75. In the later negotiations (1678) Charles 
n. adheres to the policy of selling his neutrality at the highest 
price which could possibly be obtained from France. Whilst 
the increasing greatness of France fills Europe with alarm, 
and Parhament, ready for war, in 29 Car. II, declares for 
an aihance with the States General, the King ungraeiously 
replies to the address, " that it was a matter ill calculated for 
the interference of the House, which was encroaching upon 
his prerogative of making war and peace." In this state of 

' affairs, Louis accords a further payment of 2,000,000 Uvres 
for the year 1681, and on annual allowance of 500,000 crowns 

i for the two following years. Whilst the King declares to 
Parhament his readiness to begin a war with Prance, and 
demands subsidies for this purpose, he is at the same time 
engaged in selling his services to the French King at the 
highest possible price. The legal responsibihty of the minis- 
ters for violations of law certainly did not suffice for treason 
on the part of the King himself. It can easily be understood 
how Parliament came to extend impeachments of ministers 
to their poUtical conduct, to the "honesty, justice, and 
abihty " of the ministerial administration, a principle which 
was first laid down in the impeachment of Danhy, and led to 
the idea of a so-called political responsibility of the ministers 
to Parliament. (1) 

(1) The cabinet and the foreign lar deliberatlona with the aBBJBtaaoe of 

policy of Charles II. was the derelop- the juilgeB, nni) the fonnal lecofdinK 

meat of a ajatem of earlier inveotion. of the prncci^ings. Cbnrica I. had 

- James 1. bod more nnd more abandoned during the civil wnr at Inat given up 

'ke solemn uttiugaof thecouncil, reg^i- all fannality. The loophole which wan 
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2, The rinkt of appointing the judges had been already made 
nse of by Charles I, for filling the bench with men of con- 
fidence and adherents of absolute sovereignty, and, by the 
infiuence of the cabinet and the court for making the jadgnl 
instruments of an unconstitutional Government. The b 
period of the Stuarts in this matter liliewise went to great* 
lengths than the first. After 1665, the revocable appoint- 
ments of judges were resunjed, and, after Clarendon's dismis- 
sal, the King thought he need put no further constraint upon 
himself. During hia reign three lord chancellorB, three chief 
justices, and sis judges were dismissed, notoriously for politi- 
cal reasons, and, on the other hand, the most important 
places were tilled by pliant minions of power. The maxim 
of Government, which Baeon had applied to Henry VII., had 
returned, viz. " he governed bis subjects by the laws, but tht 
laws by the lawyers." The more cunning devices of Chi 
the Second tried to prevent these manipulations of jui 
from becoming too notorious. In the action against Sir ( 
Barnardiston, however, a procedure was employed which web 
patent to every one, by which the King, immediately before 
the decision in the appeal court, appointed as members of the 
court sundry counsel who bad conducted the prosecation- 
When the proceedings touching the pretended papist plot 
began. Chief Justice Raiusford was dismissed to make room 
for Scroggs, who proved himself entirely worthy of the confi* 
dence reposed in him, by continuing the false charges first in 
one direction and then in another, and by freeing the Duke 



hen? afforded Churlea IL left the whole 
of foreign polioy open to an irregular 
tmtiQeut. AJliaacea, treaties, and 
political ooiubiiiationa in foreign af- 
fairs were the proper Held for the 
^volit; of hi» onaracCer. In Cliarlea 
II. there KB! added Vo tha pervcne 
family traditions the lofluencie of French 
eduoation and manuorB, A thoroogh 
defloription of tbeae foreign aflkire 
(Biinke, Iv. l!)6-493; t. 1-92) presonU 
eitnwrdinarj diffioultiea on acconnt of 
thu csjjn plication of the European nod 
caliinet intrigneB witb the party -By stem 
of Parliamunt. Aa to thu flrat attempts 



at a rounioa with Home f/. Banks i>. 
i!32-25fi ; a>i to the origin of the Teal 
Act, iv. 411-125: OB to the aecret 
Treaty with Franue of 1670, iv, 359- 
876, It -viaa only in the hiter ootnpli- 
cationa that LouIb X.IV. canie into vat,' 
mediat(^ uonnrction with the opposition 
in Pnrluiint.>Dt(lt(inko.T. 55~T3), « to 
which Chorlea wjib quite a« much dn- 
ceiiod aa the Parliament was by him. 




' of York from a serious charge, by the Hudden dismiasal of a 
grand jury. As he bad, however, completely lost his credit 
by this notorious scandal, it was found to be expedient to give 
him a bucccsbof, who had, on the same occasion, proved him- 
self quite as unconscientious. Pemberton was made chief 
justice, chiefly, that he might preside at the trial of Lord 
BuBsell, whom he certainly brought to the scaffold without, 
however, satisfying all the expectations of the court. He was 
accordingly soon replaced by a auccesBor, on whom the King 
could even more implicitly rely. The judicial deeieion most 
important for the King at this time was the annulling of the 
municipal constitution of London and of the borough charters. 
For this purpose, after the dissolution of the last Parliament 
(28th March, 1681), the proceedings began by a writ of quo 
warranto, under the conduct of Saunders, the most adroit 
special pleader of his day. After the case had been drawn 
np with every artifice, Saunders was appointed Chief Justice 
of the King's Bench (Amos, 141, 268). As an extra precau- 
tion, Charles personally exhorted the judges that they should 

I deliver judgment in his favour, whereupon the city was con- 
demned to lose its municipal privileges and to pay a fine of 
^0,000. James IL was still more shameless, and in three 
years went so far as to dismiss twelve judges, and to raise 
that personification of dishonour, Lord Jeffrejs.'to the chief 
justiceship of the King's Bench, to the post of Lord Chan- 
cellor, and to that of president of a kind of pseudo Coxat of 
High Commission. Sir Edward Herbert and Sir Francis 
Withers were in 1686 dismissed from the King's Bench on 
account of their refusal to issue a legal decree at the King's 
behest ; Chief Justice Jones, Chief Baron Montague, and the 
Judges Charleton and Nevi! were dismissed in 188G on 
account of their scruples as to the King's power of dispensa- 
tion, and the judges Powell and HoUoway in 1688, on account 
of their vote in the trial of the seven bishops. On the decisive 
question of the disponsing power, James first of all obtained 
legal opinion as to his power to suspend the Test Act. 

b Then, for the sake of form, a prosecution was commenced 
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against a Catholic officer in the King's Bench, which Coi 
after the removal of the opposing judges, and with the 
of fresh appointments (among which were those of two Ca' 
lie judges), now at length arrived at the decision, that the 
laws were "the King's own laws," from which the dispensing 
power of the King was deduced. James called this a simple 
measure, in order that the judges should be " all of 
mind." (2) 

With this staff of judges, the political trials were now coQ'^ 
ducted according to instructions from court, and thus were 
the unsettled principles of high treason, sedition, and the 
laws and ordinances touching the press manipulated. Thi 
chief handle for such action was found in the old indefinil 
ness of the laws affecting high treason, which indefinit(;ni 
was increased by the clause in an Act of 1661, to the eftt 
that "printed matter, writing, sermonB or malicious 
deliberate speeches " were to be regarded as a sufficient evi^ 
dence of fact. Just as elastic was the notion of sedition 
Clarendon had laid down that the publication of a seditioi 
work was equivalent to bringing an army against the King*! 
throne. Amongst others, the trial of the seven bishops 
set on foot on a charge of sedition, the notion of which, to 
an expression of Lord Guildford, was of the " nature of 



upie 
Bon^^l 



(2) The appointment B to the judidnl 
bench returned witli the reBloralion to 
the old forms. A mnuograpb no the 
Constitation under Charlcn II.. liy 
Amos (London, 1857), givcf the detailfl 
of the udminiBlTtttive oonditions for the 
most port mrrectly, though somewhat 
eXBg^emled bjthe manner of grouping 
them. After 1665 Chnrk's IL appean 
to have mada use of the long prnro)^- 
tion of Parliament, qnietlj Ut reintro- 
dnoe revocable appointments d\mnie 
Imt ploffto. Id (juick Burceseion Lord 
Chancetlor Clarendon , Shnft«Hbury , and 
Brtdgemnn, Chief Justices Rninxford, 
Scroges, Pemberton, and eix juslii^es 
«eredismu8ed,notoriouslj for poUtienl 
reasons. Apparently for the same 
reasons the judi^fos Atkyns and I^eke 
Kure in their r<»iglinlion (Fobs, vii.4>. 
In thti case of Atkyns the reunin for hie 



dismissnl was that he bud 
contradioled the opinion o 
" that the presenbili->n nf a pebt 
for the lummoning of Parliament w 
high treason, and that the King ooaU 
by ordinance orduin what be plmscd." 
Pembsrtan's dismissal was foltowet] bjr 
the still more scandaloaa appointB' — * 
of Saunders. After the death of Oi 
Justice Eanndtrs, Jeflreys ' __ 
pointed obi^f jostice nriniHUr (br n 
oondnot of the politictu trial ixBMul^ 
On the occasion of thn impeachnoita 
Lord Dunby Lonl Jpffroys also | " 
fonncd t)i«Htill more important h 
of freeing the minister from arrest, rf 
bail, without setting forth an; two* 
— "the flrat dumb jnilgment in VmL 
minster Hall," as it has be<fn colled II 
a later Solicitor-General (Amo^ i^i^ 
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wax." But most elastic of all was the notion of libeL The 
interpretation of such notions was supplemented by the press 
laws of the time. The leading statute 18 and 14 Gar. II. c. 38 
was only to remain in force for three years, but was twice 
prolonged until 1679. After it had expired, a new ordinance 
appeared in the London Gazette on the 17th of May, 1680, 
and was the object of violent attacks in Pt^liament. Yet, in 
the stream of reaction of the year 1685, the old press laws 
were again revived. In consequence of the large powers 
appertaining to the judicial ofl&ce, the criminal sentences, 
especially for libel, overstepped all bounds. Not only were 
fines of d£40,000 and similar sums imposed, but even lashes 
with the cat-o'-nine-tails (Johnson, a clergyman, was con- 
demned to 817 lashes for libel, cf. Amos, 253). Judgment was 
^iven in favour of the Duke of York for damages of jB100,000 
on three different occasions. 

From this judicial staff proceeded that brutal intimidation 
of juries, which characterizes this period. The natural result 
was the passing of the Habeas Corpus Act, and the uncon- 
ditional acknowledgment of the irresponsibility of juries. In 
a famous decision of 1679, the courts of common law at 
length recognized that the jurors were not responsible for the 
legality of their verdict. Under James II. the acquittal of 
the bishops, in the face of their prosecution by a despotic 
monarch, produced a permanent conviction, that in an unani- 
mous verdict there lay the strongest guarantee, which a 
judicial constitution can afford against despotism and party 
passion. The whole body of the judges, however, was so 
corrupt, that, after James's expulsion, only criminal prosecu- 
tion and dismissal could be resorted to. After these experi- 
ences it even did not appear to be easy to declare the judges 
irremovable by law ; rather was the more attention paid to 
impressing the legality of the Government, not merely upon 
the consciences of a number of paid justices, but upon a still 
broader combination of the judicial ofl&ce with the propertied 
classes. (2**) 

(2^) An impedimont to such an ad- in the jury. According to a clever 
miuiBtration of justice was etiU found plan, which he had continued for 
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8. Tht permmal influence of the court upon Parliament, and 
npon the appointments of other officials, was still extensive, 
and was exercised by Charles II. in & manner which sained 
for the Long Parliament the name of the Pensionary Parlia- 
ment, Amidst such Burroundings it was really difficult to 
maintain personal integi-ity in a parliamentary office, or, in 
party formations, anything like constancy. The list of the 



(Amo«, 261), Bui Btill more 



meoDs succeeded in appoicttng sabier- 
Tieot sheriffa for Lonciim, with a vinw 
to the Bummonine of the KToud jury. 
In the conGspoDdence od this subjuct 
the DBme of the object !■ direetl]' d^ 
alaied to be the renovnl of that mon- 
ster which ia the T^ara IG8U-ie82 had 
raged ia the oity of London nndtr the 
name of Igxoramtu (tliat it, the ignoring 
of billa by tho gmnd jury). The qnea- 
tiOD for the Crown was. whether tteaeQll 
and gedition were still puniahable in 
LoudoQ and Uiddlesei or not. The 
details are given by Amoa, 266 »eq. 
One of the object* of BonuUing tho 
tnunicipal fhailen was to remove the 
indopcndout aherifiii and magistrntea, 
«bo bad to draw up the lints of the 
juron liable to lerTe. In Norember, 
IBS3, by a jury uud«r the new system, 
Algtmon Sidney wan aotuallj broug'bt 
to the Bcaffold. In tho midai of suoh 
a Mate ul tliinga the Act of Ilabeai 
Cnrptu was paraed, after various at- 
luiDuts at tlje mea«urc iu the years 
1668. 1670, Unt. and Il>75 ; rf. Amna. 
pp. 180-190. Lord Shnftesbury must 
t* regarded as the prime author of 
(his Act. The reason fbr its aecept- 
■mCB by Charles II. was that ho was 
just about lo dissolve Purliument, to 
attain raOTOfavourabU-eleatiousngiunst 
the Bill of Exrhuion. Umlor these 
oonditiona the bitter words of Motvell 
at the close of Charles the Bocond's 
niign ore readily nnderstond, " what 
French counsel, what vlanding armies, 
what parliaiuentary bribee, what 
national oaths, and alt tbu other iub- 
chiuatiouB of wicked men had uot 
beiD ublo(oefrei't,nas njure ounipondi- 
ouilj acted by twelve men in scarlet" 



who may well be reganiinl as an at^ 
thorily upon such nuestions, deocrflia 
bis colltDgue* of that time with his 
accustomed fiankness, " as for th« 
judges, tliny are most at them tognet" 
(Fogs, vii. SOI). The DnconfteniaJ tMk 
of sketching tho life of this Cniiaf 
Jnstico, LoM Chancellor, and Pmi- 
dent of the Court of High Commiaomi, 
is again undertaken by Fosa, vii. 226, 
leq. After Jamea the Beoond's espcl- 
sioa uot one of the ten Juaticea wbo 
were then in ofGce was lound woil 
of being retained : Lord JeSreyB V 



expressly excladwl from the Act of B 
demnity. Under these cirovnistaa' 
England learned to appR)ri>t« C_ 
value of an houorary nagiatMCf J 
aelf-governmont. whii^h granted to V 
oCnciiil, in spite of his reroeable if 

C ointment, a full judicial inilepeiidM 
y virtue of property. After tlM | 

sloration had removed the <^ ' 

which Cromwell's military t. 
had practised, the juil^^menta of Jj 
ticcs of the peace, in spite of tl 
whiit piilriarchsl exurcise c 
pnwem, and their exoessive rigour I 
dealing with poachers, were still i 
garded as an upright jostice in _ 
oormpt time. Among tbn abuae* hf 
which JamealLoharaoteriscd hUshoirt 
reign, is lo be twkoned also tho q» 
tematic conaisteney with whicli naglf — 
trstea, who had shown a waitt Jj 
oomplaisanoe to the iutrigiwa of I 
court, were struck i.tT tho I' ' *■ 
without any particular re«nt 
officii of jnsliou of tho peooe a . 
jury passed unspotted into the c 
teuuth century. 
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lecipieiitB of penaions as a eort of official salary, inchideB the 
names of the first men of the day. At times there appears to 
prevail also amoDR the opposition only belief in the material 
Talue of money and offiue, as the one great object of the time. 
To the great public offices in those days were attached salaries, 
which amounted from one to two per cent, of the whole State 
revenue ; greater than the income of the richest lords. The 
struggle for office, acted and reacted upon by the intrigues of 
parliamentary parties, became thus a struggle for life and 
death, and round the leading men of the moment were 
gathered a number of intimate friends, who clung fast like 
polypi to the State treasury. AH that was required for office 
was a confession of faith in the dominant faction, a readiness 
to further their nearest aims and ends, adroitness in intrigue, 
and a quick perception, in order to be able to descry the 
change of parties at coiu-t and in Parhament at the right 
time. In like manner, the internal administration of this 
period left behind it the impression, that the truBtiness and 
honesty of the central government were not to be expected 
to emanate from the Crown and the court, but from Parlia- 
ment, and most especially from the character of the nation. 
In opposition to the court party, a "country party" had 
become formed. The council, though internally broken up, 
enters, in the persons of the individual and responsible 
ministers, into more apparent relations with the majorities 
in the Parliament, in which also the growing participation of 
the Lower House, especially in the offices of Secretary of 
State and in the Treasury CommiesionB, is also visible. (3) 
The transition to the system of party government is through- 
out visible. 



(S) The gcDBTol chunusUiT of the nd- 
ItdiiiatrBtioD and the bureHUt^raey nay 
to etjtlained Ijj tliii deeply rooU'd 
asiiuiMity digplayud by the partiea, be. 
tveen which tbe bureaufmoy Btiiiids 
wlUiout SndtDg any mpport in Ihe 
Crown. It it clisracterulic of the 
piogTBlume put forth bj each party 
that the name of Ihe King anil the will 
of God buTe ueTci been more comuoa 



in the months of idpd of political 
and e<^o]esUitiall authority than uoder 
this diahoDourablH sytteiii. The cha- 
racter of the politicians and offlotuU 
of this time iu doGcriiied bj Munulay 
in hia ■• History," ohup.ii.,aafoUow«: 
" Their character hod been Ibmed 
amidst frFquent and violent revolutions 
and counter rRVotiitioQH. In the nouraa 
of a few yean they had seen the eocle- 




siantical polity of Uieir couoti; repeat- 
edly choDged. . . , They had seea 
heniditiiif monHnhy abolialied and 
teslorod. Thuj hod icen the Loug 
Parlinnient tbtioe supreme iu the Stute, 
and tbiiee diraolved amidat the ctmei 
and kagliter of milliona. . . . Thfy 
had eaea a new represeolative tjgteia 
devised, tried, and abtrndoDed. . . . 
They had seen great miuMea of property 
TiDlently liaDaferrcd Trom Cavaliers to 
Koimdhtads. and Ftddi Ronndheoda 
buck lo Cataliers. During these eTenta 
no man could be a stirring and thriving 
pnliUcian who vae not prepared to 
dumge nith every change of fortvme. 
■ . . One who, in suoh an age, ia deter- 
mined lo Btlain civil greatueas muKt 
renounee all thought of cousisluury. . . . 
He catches without elTort thu tone of 
any sect or party with which he cliacpes 
to mingle. . . . There is nothing ia the 
state which he could not, without a 
scruple or a bluiih, join in defending oi 
in destroying. Fidelity to opiniona and 
to &ieDde seems to him mere dulness 
and wrongbcededncBB. Politics he re- 
gards, not as a science of which the 
object is the huppineaa of mankind, but 
aa an exciting game of mixed chance 
and skill, at which a dextoraua and 
lusky player may win an t.'stato, a 
ooronel, pBrtinps a crown, and at which 
one rash move may load to the loss of 
fottUDe and of life." The wivtched 



state of aflUirs that ensuee, and obser- 
vation of the fact that by the diasolatiou 
of the council only tba inSuenre of 
Potlinment was enhanced, appeiira in 
lti79 to have obtained a bearing for Sir 
W. Temple's plana of reform. The 
council is for the future to conaiit of 
thirty membera, of whom one-half an 
to be high state offldi^: theotherbalf 
to be appointed born among the el ~ 
of the opposition, both in the Ui 
and in tbs Lower House. The 
btrs sbsU have a joint inaa. 
£300.000, in order to -'babtooe' 
I^wer House, whioh waa at that time 
estimaled at £400,000. As a connler- 
poise to both court and Parliament 
there ahali accordingly bo formed 
again a standing politiciil body, and 
the stnlcsmanlike originator of the 
Bchemo hoped that tlie reaponsibilily 
uf the businesB and the delibention 
rnuld again engender a corpoisls 
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l»dy, thsDuial)^ ol 
too large; at all events tha ■ 
after three suoh reigns came 
for England. Neither the S 
the parties were in aumest. T. 
at once again formed of this o 
secret committee, and the whole in 
lion bad after the lapse of a 
nothing more than a nominal e ' 
(bnnke,v. 101 teq.; 
on Bir W. Temple). 
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CHAPTEE XLn. 

V^ (Sxputeion of t^ S&tuam. 

In the miserable state of the epoch of the Bestoration, the 
first symptoms of an amelioration became apparent in the 
life of the communities in town and county. Firstly, it was 
the old landed gentry, rough, stolid, and full of prejudice, 
but yet full of zeal for the honour of the nation, in whom 
indignation at such a method of government found expression. 
In the boroughs, the oppressed puritan spirit gradually began 
to stir. The royalist party had wished to restore an ideal 
taken from England's past. Their ideal of a monarchy was 
derived from the glorious days of good queen Bess ; instead 
of these, a Stuart had been restored with a corrupt court and 
an unprincipled bureaucracy. There were many who still 
believed that the King was only entangled in the meshes of 
a small number of wicked men, and thus estranged from his 
faithful people, and that the deception could not last. But 
yet it lasted, and a bad ministry was succeeded by a worse. 
Every exclusive acquisition of power^ by any party was followed 
by a period of disappointments. The neglected Cavalier, the 
persecuted Presbyterian, and the dismissed oflScer of the 
army, had each his own peculiar grievance and found himself 
in a worse position than ever before. Charles the Second's 
government was not modest in the demands it made upon the 
taxpayers. Of the employment of the people's money, of 
the negotiations with foreign countries, of the immoral state 
of things at Westminster; enough was heard in the counties 

VOL. II. X 
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to awake a strong mistrust. Such feelings could only in- 
directly and sporadically affect Cbarlea the Second's Long 
Parliament by meana of by-elections ; but, from the year 
1665 on, they gradually increased, and showed themselves in 
the judicial proceedings. Attention was more drawn to the 
abuses of the administration, national grievances again revive, 
and impeachments of ministers and high officers return again, 
and down to the close of the period have attained the hitherto 
unheard-of number of forty. It is the perennial spirit of 
legality and equity, which is ever renewed in the independent 
activity of this nation, and in the daily exercise of the magis- 
terial office, especially in the judicial and pohce administra- 
tion. In the social life of the community, that party spirit, 
which separates the established churchmen from the dissenters 
becomes gradually quieted down. Both are still united in their 
detestation of papistry, that irreconcilable foe of the Estab- 
lished Church and of the parliamentary constitution. The 
royalists acknowledge, though with much reluctance, that 
their non-conformist opponents may still be " religious men " 
and good subjects. In opposition to the abuses of the 
administration, a sense of legal liberty again returns in the 
Parliaments of 1679 and 1680, which reminds us of the 
commencement of the Long Parliament of 1640. Disregard- 
ing the doctrines of Oxford, the Parliament again demands 
a government " according to law." The servants of the King 
must obey the laws ; the King must neither excuse them from 
observing the law, nor pardon a minieter who has been con- 
demned frar its violation. The taxes must not only be voted 
by Parliament, but their employment also be regulated and 
controlled by Parliament. No one must be arrested exo6j^ 
upon special and legitimate grounds, nor detained in arr 
except by the decision of a judge, nor condemned othej 
than by the verdict of an independent jury. Amidst all the 
changes and intrigues of parties there is preserved a spirit of 
civil liberty, which with the Habeas Corpus Act, the irrft. 
sponsibility of the jury, the right of the Lower House i 
regard to the budget, and the struggle against a censorBhip d 
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le press, enforees a new Magna Charta, which is this time 
won not by the bflrons, but by the wider circle of the gentry, 
and mainly by the Lower House. With civil order the sense 
of civil liberty returned. After the extrem« parties both in 
Church and State, under bloody Mary, Strafford and Arch- 
bishop Laud, Cromwell and the Puritan army, had become 
worn out and bad finally ehown their impotence, more liberal 
ideas at length established the opinion, that conceptions of 
God and of divine things and political conceptions of the 
civil power should be subjected to no absolute veto by the 
censorship of the press. The abrupt change in its application 
at last overcame the censorship in principle, so that it is from 
henceforth only retained by Crown and Parliament as an 
exceptional measure, to be applied under estraordinary cir- 
cumstances.* It is this spirit which, in spite of all party 
errors, both internally and externally, at least strives after 
what is right, and which makes this time an era of "good 
laws and bad government," as it has been called by Fox. 
But the right bounds are once more overstepped. 

The bill for the exduBion of the Catholic succesBion, agitated 
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• ItBopnlicationintbeTBvereedireo- 
tlon csiued the fM at the ccnsoreliip 
of the preBB in Englftnd. Oharl? b tho 
First's Cnisaro-papism bad introduced 
the moit comprehensive «jgtem of 
press laws by det^rees of the Btar 
Kiambet of tlie Utli of July, IGW. 
In (ho war ngninat CbarlGK I., however, 
the Long rorliuDCDt oontiuurs the 
tiractico of the Hint Chamber. In the 
veer 1643, similar ordinaniMis vera 
luaed bf both the antagonistio Pur- 
liamentti, and ceniara appointed. AFIer 
the King's defeat. Lord General 
Fatrfai and, in later times, Cromwell 
carried out the ordinnnoes of Purlia- 
tnent. In 1603 an order of council 
enjoined that no public news or com- 
raunicfttioiis ehould be published with- 
out the leave and approbation of the 
Secretary of State. In 1654 and 1656 
new ennmisniuns were appninttd, with 
noierigomua mi-iuiurvs ngainst political 
wrilingB, bj" which, however, Cromwell 
cudmvoured to moderate tlicj thirst for 



persecution In religplons matters. After 
theBo rules bad been enforced for 
twenty yean in an adverse ■enee, a 
statute 13 and 14 Charles n. c, 33, 
with B rigour which is oharsclcristic 
of the IteHtoration, esspntially repeated 
the ordinances of Parliament relative 
to the printing licences. The number 
of master printers was Testrictod to 
twenty; thoy must give security, and 
on demand of the cenwir give up the 
name of an author. The printing 
places for books are London, York, and 
the two university towns. This law 
was only to remain in force two years, 
but was twice pmlonged until ]G79[ 
and then by ordinance of tho 17th of 
May, 1680, it was agiain renewed after 
violent opposition in Parliament; th«i 
in the reaction of 1685, it was again 
prolonged for a fiirtlier period of «even 
years; finally, for two years, by 4 
William and Uuv, o. 24, nntil 1694. in 
which last-named year the consotahip 
waf finally eitinguished. 
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for by the minority, led after 1681 to dissension and reaction. 
The opposition had boldly advanced so far as to threaten the 
hereditary monarchy. And here for the first time that party 
agitation -which has periodically repeated itself down to our 
times becomes prominent. It developed a hitherto unheard' 
of election struggle, in which the rival parties figure 
petitioners and recManU. The party passion of the opposil 
called the royalists Tories, a word derived from a Catbt 
party sect among the common people in Ireland ; whil 
the country party called their opponents Whigs, a name 
taken from a low and extreme class of covenanters. Men 
soon became accustomed to these mutual nicknames, chosen 
in the heat of the struggle by each party for its opponents, 
and they have been retained down to the present day. The 
supporters of exclusion (petitioners), however, are tn 
minority, attacking as they did the basis of the pierogatr 
and the source of the privileges of the upper classes, 
clergy, deeply interested in the qnestiou, wage an j 
crusade against these principles. Once more the doctrine 
of passive obedience, of the unchangeable hereditary right 
of the Crown, of the divine origin of the patriarchal descent 
of the monarchy, resounds from every pulpit. The London 
Gazette is again full of addresses of loyalty. The Crown 
quickly took advantage of this favourable turn of evente, to 
strike a decisive blow at the municipal constitutions, which at 
that time were considered as the chief impediment in the w»y 
of the influence of the court upon the Lower House. Instead 
of encountering a real evil in a legitimate way, the Stuarts 
preferred to make confusion worse confounded by attacking 
the internal life of the towns, and made use of the corrupt 
benches of judges for the purpose of annulling the monicipal 
charters. The judgment passed on London was followed by 
similar "informations" against other towns; most of the 
towns anticipated the attack by voluntarily surrendering their 
charters, in the place of which they received new ones " after 
a conservative pattern." The justices of assize especially 
abused their ofiicial powers to this end. Je&eys, on the 



The Expxdsion of the Stuarts. 



309 



^ northem circuit, "made all charters fall before bim like tbe 
walla of Jericbo, and returned to London laden with sur- 
renderings, the spoils of the towns." •" 

Amidst this movement, James II. ascended the throne, 
under eircumstances which remind us of the aecesaion of 
Mary Tudor. The great majority of the people were satisfied 
that tbe regular hereditary succession, and not the adven- 
turous plans of a new doctrine, had gained the victory. 
James's first addresses caused great joy in the breasts of 
those who now called themselves " the faithful portion of the 
I nation." The University of Oxford promised once more 
I obedience without any limitation or reservation. The House, 



•• The position of the partiei on tho 
BCceaBiaa of Jatues II. icquirea eome 
ezplanatiun. Tlie speckfioallf lovalist 
partj of thia pi riod Lad aa an extreme 
agitstiiig barkgronnd the Kamnn 
Cathcilio [action : tbe radical opposition 
oontainod tbe nimains of the repab- 
lipAD party. Id order to gain itkflucnce 
with the lauded cloases, whioh for Ihe 
most part wore attached to tho preeeot 
eonstitution, thu ooe port; bud U'en 
obliged to emblazon the "Mcnarehy," 
the otber "Protestantism," u)iod its 
■tandaid. These powerfol vatch words 
never failed in theu effect at eltfclions. 
Tbe efforts of the opposition, which nuw 
detnands oivie frc'edom and ptntevCanl 
toleraace, are pereonifienl in men like 
Bbjtftesbuty, William Russell, and 



Gates and bis AcceMories took the 
trouble to detect, a« u means of agita- 
tion. But Ihe p<irjured witneesea 
were followed by a number of perjured 



in oonaeiiaence the party lost credit in 
tho larger circles. The daring plan of 
their leader, SUafleBbo^, to eicludo 
tbe Duke of Vorh from uie snccessioD, 
and in bis «tcad to place the vain, 
wvak-minded bastard, Honmonth, upon 
tbe throne, was too Quiiotic. By this 
delice all those adherents, wbo re- 



11; » 

BQOceeil to the throne, felt thetufiolvea 

. . with reason aggrieved. Besidea, tbe 

I Algernon Sidney ; of whom the two anocesaion of James, wbo, being only a 

' " named, thtongb tho judicial few years younger than CliurleB II.. 

^_.. ,._, ^L_..,__ I> v.„ —--i« likely us nr- '— '-^-- 



[' mnrdfr contrived by Charles fl. him- 
I wlf. became martyrs to tbe liberty of 
I their country. But this oppoaitinn 
! had to contend with the great dif- 
ficulty that the treasonable proceedings 
St ceuit, and tbe plots to overthrow the 
Established Cbnreb, were only known 
^ to the Iraiders, and to these uuly in 
part : that the high ohnreh party would 
' not believe in tliem ; and that they 
could not bu clearly and in detail laid 
before the conBlituencies. Theoppusi- 
tion had in this critical poailion and 
in its eitratagant ardour, made aeiioas 
mistakes. Not particular 



I it employed, 



seemed nl that time ijuite hypothetical. 
The immoderate agitation for the Dill 
of ExcltUiion accordingly could not fail 
to arouse the just mistrust of all, who 
now, afti^r tlieir eiperiencee of the 
republic, cleaved to the hereditary 
monarchy with redoabled zeal. By 
these mistakes the opposition had, in 
1661, brought abont that reaction, 
whic!) rendered the first systematically 
Tory [larty government in England 
pOHible, and whiob now dircetuil iti 
uttocks opf-nly ajj^liiit tbe strongholdi 
- ' the opposition iti the manidpiLl ta^ 



I'Btilized a papist plot, which Titus 
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elected uuder the influence of the new charters of corpora- 
tion, declared any bill in Parliament for changing the 
succession, to be high treason, and after the suppression of 
the Monmontb insurrection voted i£700,000 for a standing 
army. The loyalty of the landed gentry, the submission of 
the intimidated municipal corporations, a standing army vitb 
a submissive corps of officers (for the most part Irish and 
English Catholics), an unconscientious and servile bench of 
judges, the high church clergy with their article of faith of 
non-reaistance, and the disunion of Protestant sects among 
themselves, — all these disclosed a prospect which was decidedly 
not unfavourable. But, all the same, the campaign against 
the municipal corporations, the intimidation and the syste- 
matic appointment of " weU-affooted " persons to the civic 
offices still continued. The triumph which James celebrated 
over the ill-advised insuiTection of Monmouth, brought bis 
personal plan all the sooner to maturity— tho plan of reward- 
ing the attachment of his people by the overthrow of the 
constitution. 

The events under Charles I. had proved indisputably that 
England did not tolerate spiritual and temporal absolutism 
at one and the same time. But James was of the opinion 
that 80 soon as the authority of the Catholic Church should 
have been restored, a new generation could be educated by 
Church and school to bring back the people to unconditional 
obedience to the temporal head-shepherd. " I would rather 
have the papacy, because it has so much power over men's 
minds, if only the Pope did not also demand power over 
kings," had once been the opinion of James I. His grandson 
conceived that he could divide the absolutism by restoring to 
the Pope the spiritual half. Hitherto their court theology 
had supplied to the Stuarts the place of the Jesuit father- 
confessors, who had, by their absolute ignorance of the righta 
of nations, brought the dynasties of the Continent to destruc- 
tion. James II, thought, after the manner of converts, thai 
he ought to drink of the pure waters of Jesuit counsel 
advice. He had certainly solemnly sworn to uphold the 
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stitation of Church and State and the rights of tho clergy, 

but his JeBuistic morality whispered to him that these privi- 
leges, which had been sworn to, were the very same that 
Edward the Confessor had accorded, and " no one would 
doubt that Edward was a Catholic," 

In the meanwhile the line of attack upon the constitution 
of the country by the legislation under Charles I. and 11. was 
not only materially narrowed, but the object of the attack 
had become an essentially different one. The Anglican 
Church had issued from the struggle against papists and 
levellers strengthened in its nature ; it had now become bound 
np with the feelings of the dominant class and of the nation, 
as being a Christianity that harmonized with the common 
sense of the people ; it had made peace with Parhament, and 
had become the standard of the royalist party, both in and 
by the Restoration, and moreover, it was strengtliened at all 
points by constitutional laws. In another direction, owing 
-to the development of self-government and the rights of 
Parliament, the dominant class had become much more 
powerful and capable of resistance ; the whole of the legal 
armed forces of the country and their equipment had been 
placed in the hands of the dominant class, with which a hired 
army could not compete, in consequence of its want of a fit 
oorjis of officers,"* 

The opening, which James thought he had nevertheless 
4ound for the realization of his plans, lay in the ecclesiastical 
-Bupremacy and in the royal dispeuaing power. The last- 
named prerogative was regarded as an undisputed right of 
pardon in criminal offences, and its extent beyond this was. 



••• Cf. eoncCTning the npw militia, 
'•■ being tho tumj of the propertied 
. eluseB iit knro and eouot;. the de- 
• •oriptioB gi*pn Bbove, p. 278, note. 
OhiLrleB II. hod plncned the formntioD 
of a rival force of hired troops, ttje 
40-rslled gunnls, bat tliese, iu coc- 
•equenn> of bia constant pecrnniurj 
Ambonassment, could not nltain an; 
^hiiportaneu. The troops wMch were 
' ha«ti1; got together by James li. (the 
i>0-citUed " blaulcguaids " ia popuiai 



complctel; isolated amidst 
a population thitt was in no vim de- 
fenix'loM. In many countiei the 
militia conid actuallj be still mobi' 
lized ; all tba araoDala vure in the 
poBseeai'in of tho luuiled gen trj. An; 
attempt at a atniggle would Boarcol; 
bave left tha " blook^urds " the 
possibility of a retreat like that of 
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according to old precedents, imcertain; bat it was 
doubtful of all iu the province of ecclesiastical legislatii 
in which the intervention of Farhament was of recent 
and only exercised amid violent struggles. The limits of the" 
constitution appeared to afford him hero scope for action. 
Though no minister and no judge could be found who dared 
assert that a positive legislative power to alter the common 
law and the temporal statutes resided in the King, yet there 
were still to he found both councillors and judges who decided 
in favour of a negative prerogative, by which the whi 
ecclesiastical legislation, and with it the constitution of 
Anglican Church, might be dispenaed away at will. Ji 
thought he had gained the requisite power for " dragon- 
ades " in his standing army, with its Catholic officers; the 
means of keeping up this army having been voted by Par- 
liament itself, after the suppression of the insurrection of the 
Duke of Monmouth. By means of an illegal ecclesiastical 
commission, with Lord Jeffreys at its head, the King thought 
to gain a disciplinary power sufficient for Catholicizing the 
national church. Everywhere we meet the Catholic system ; 
monasticism and the ecclesiastical garb begin once more to 
peer forth. At last, by ordinance under the name of a 
"declaration of the liberty of conscience," the Established 
Church is abolished. 

Well arranged as these measures might be according to 
Jesuit doctrine, yet, when measured by the substmcture 
the Enghsh coustitution, and by the legal and domini 
position of the estates and Church in England, their utter 
perversity and futility becomes apparent. The established 
clergy, in their ecclesiastical and political position of influ- 
ence, the old gentry in their attachment to the "Church 
of England " and to the militia system, the towns with their 
Puritanical reminiscences, and the whole nation in its jealous 
pride in its national church, were all mortally offended. The 
first symptoms of resistance in the very party of itoi»- 
resistance, the opposition of the bishops, ought to have 
the King in time. But James, intlexihie, a fanatic 
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P'belief in the infallibility of Jesuit coonBelB, a peBHimiet in bis 
estimate of men, hard and obstinate even to fatuity, per- 
sistently follows his aim.f 

The consequence, apart from the dramatic details, was the 

coahtion of both the great parties, of those who held the 

theory of resistanco and of the non-resistants, into an actual 

armed resistance ; the summoning of the Prince of Orange ; 

L the flight of the monarch, whom all forsook ; the summoning 

Mof the " Convention Parliament ; " the transfer of the crown 

r (which had now been declared "vacant") to the Prince of 



f AbsnlutiBm was before all incnm- 

Ktible with the EstabliBhed Cbnrch. 
Dies II. offeiidod, in the fintt place, 
tho EatBblisbud Church party b; the 
le-eetabliHbiueiit of a Court oF High 
CoiDUiasioD, Dgaiiut the pluiulif ex- 
proescd rules of law. Juat m un- 
equiTocaUy iliiected ogaiut the Tories 
was the BuspeDiiion of the ooanty 
militia, and the Byatomatic liiflanning of 
the propertied clasBca. 8iileeD Ion)' 
lieiitenaalB nure dismiiscd from offloe, 
•Jid twelve of thtee plnfuB. as well na 
one-third of the Bheriffa' office, were 
filled by Catholics. But the aupprea- 
aiou of eMipsiBBtioftI legislation by u 
so-called right of dispcnsulion nua a. 
cnuhing blow. inTalidating the en- 
ibrcemeDt of all laws whieb hod been 
passed for the eatablishment of the 
Anglicui Chuioh, deelarinfc all contm- 
ventiousof tbeoi nnpnoiBhable, and the 
aBth of BUpremacy and the proTiHiona 
of the Test Acta touching the appoint- 
ment to pDblie offices no longer 
requisite. Already under Charles II. 
an Htteupt bod been made to issue a 
dniaration of indvJgenix, which wa« 
Intended to work in the spirit of 
resUiialion, in favour of the Catholics, 
and not in bvonr of the Protestant 
■ects. But that declaration, with the 
I naual caution of tijat reign, bad been 
I kept within the fonus of a royal right 
■ of pordoo. Bad was recalled at the Bret 
Beriooa remoiutrance of Parliament. 
The declaration of Jam«a II., on the 
other hand, appeared aa a direct aboli- 
tioti of tbe eoolesiartical laws, by 
virtue of niyal inpreme power, and 
this oCfenaive eipreesion waa actually 
employed in the declaration which waa 



issued for Sootlaad. Tbe declaration 
of James II. was based upon Ihe Jesuit 
maxim, which at all tituus appeals to 
tbe principles and laws of eivil 
"liberty," and even assorts tbe most 
advanced prineiplos of "popular sove- 
reignty " agniust governments and 
nntional laws, in onler to remove all tbe 
barriers of ecclesiastical power, in order, 
alter the removal of these barriers, to 
rule with oil tho coetoive means at its 
disposal. Tbe Anglican clergy was 
enlightened as to tbe meaning nf the 
dcclamtTOD, after its experiences of tbe 
papal clause " non olufciiife." The leaal 
profession was unl, indeed, as ypt quite 
olear as to the exact boundaries 
between the acknowledged right of 
pardon residing in the Crown, and a 
Bjstematic involidation of tbe legisla- 
tion of the land by royal supreme 
power. But the demonstrative appear- 
ance of the Oatholio monastic costumes 
in all public places made the sig- 
nificance of tbe question patent to all. 
The union of the two great parties was 
a necessary consequence, it was cer- 
tainly a mark'ellous fate, wbicb forced 
tbe most zealous preachers of passive 
obedience to fumisb tbe first example 
of disobedience. The seven bisbups 
who petitioned against (he declara- 
tion were arraigned for sedition, but 
acquitted bj the jury, and amoug 
tbe clamorous rejoicings of the people 
on account of tbis acquittal, which 
even carried awoy with it the " blnck- 
guards," the open insurrection breaks 
out; the Sight of tbe King, and the 
fnrtbet steps of a change in tbe sucmi- 
sion follow each other rapidly. 




Orange ; and the formal arrangement as a compact between 
the Prince and the Parliament, by which all previous en- 
croachments of the prerogative made up to that time were 
declared to be illegal. 

To the present day a feeling of the legality of this act, called 
by the name of " the glorious revolution," still lives in the 
conaciousness of the nation. " Nothing," says Hallam, " was 
done by the midtitudo ; no new men, either soldiers or dema- 
gogues, bad their talents brought forward by this rapid and 
pacific revolution ; it cost no blood, it violated no right, it 
was hardly to be traced in the course of justice." In short it 
was an event which "united the indepeadeHt character of a 
national act with the regularity and the coercion of anarchy 
which belong to a military invasion." 

The " gloriousaeBB " of this revolution la not to be sought bo 
much in the martial deeds of the men who brought it about 
as in the political wisdom and prudence of the parties which 
united together to form it. As in olden times at the period 
of Magna Charta the two great parties of the Middle Ages, 
prelates and barons, united together in harmonious co- 
operation, as in the Restoration of 1660 the Presbyterian 
party had been obliged to help the Eoyalists, so the Tories in 
1688 were obliged to aid the Whigs in expelling the Stuarts. 
This revolution was not founded upon any party programme, 
but upon the recognition of common rules and conditions, 
within the limits of which both parties for the future will 
move. The ground upon which the two opposite political 
ideals now met in harmony was the demand for a goviimment 
of State and Church according to the laws of the land. Upon 
this common ground both parties succeeded in formulating 
a code of principles, according to which the government o( 
the country was for the future to be undeviatingly carried 
on. This code was di'awn up in the following thirteen clauses 
of the " Declaration of Plights : " — 

1. That the pretended power of suspending laws, and the 
execution of laws by regal authority, without i 
Parliament, is illegal. 
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2. That the pretended power of dispenBing with laws, or 
the execution of laws by regal authority as it had been 
assumed and exercised of late, is illegal. 

3. That the oommission for creating the late Court of 
Commiflsioners for ecclesiastical causes, and all other eom- 
misHions and courts of the like nature, are illegal and per- 
nicious. 

4. That levying of money for or to the use of the Crown, 
by pretence of prerogative without grant of Parhament, for 
longer time or in any other manner than the same is or shall 
be granted, is illegal. 

5. That it is the right of the subjects to petition the King, 
end that all commitments or prosecutions for such petitions 
are illegal. 

6. That the raising or keeping a standing army within the 
kingdom in time of peace, onlesB it be with the consent of 
Parliament, is illegal. 

7. That the subjects which are Protestants may have arms 
for their defence suitable to their condition, and as allowed by 
law. 

8. That elections of members of Parliament ought to be free. 

9. That the freedom of speech or debates, or proceedings in 
Parhament, ought not to be impeached or questioned in any 
court or place out of Parliament. 

10. That excessive bail ought not to be required, nor 
excessive fines imposed, nor cruel and unusual punishments 
inBicted. 

11. That juries ought to be duly impanelled and returned, 
and that jurors which pass upon men in trial for high treason 
ought to be freeholders. 

12. That all grants and promises of fines and forfeiture of 
particular persona, before conviction, are illegal and void. 

13. And that, for redress of all grievances, and for the 
amending, strengthening, and preserving of the laws," Parlia- 
ments ought to be held frequently. 

These were in the main exactly the points in which the 
royal rights of Government bad in the last decade been 
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BTiccessively abuBed, as was set out point by point in the pre- 
amble.tt 

TliGse articles preauppose and once more set forth in a. 
declaratory form the national foundation of the English 
State, as it had been built up from Norman times, and as it. 
since the Reformation, had subordinated and incorporated the 
Church. They treat of : — Jl 

The Crown as the source of all powers ; ^| 

The legal tribunals as a limitation ; ■ ^B 

Legislation as the supreme regulator of the government. 
All political powers proceed from the Crown, and remain 
centred in the Crown (tout fuit in luy at vicnt de hit al rom- 
meiieement), but they are moderated by the limits imposed by 
the Crown itself, which bind the King for the jnut to the 
common law, as established by usage, to his own laws, and 
to the laws" of his predecessors ; and for the future bind him 
by the necessity of the consent of the two Houses of Parlia- 
ment to every change and to every deviation from the law 
thus established. This was a laying down of the principles of 
government, as yet unattempted in the history of nations, and 
which left to generations to come the problem (below, Cbu 



tt The Declftration of Highta eon- 
cludeB with thrsu catpgoricnl woniti, 
ithich tiprcsa the cbniaotei of causti- 
tulioDal principteB, "and Ihey do ckim, 
dumand, and ioaiBt upon all anil 
■iDKular the premuea uh theit un- 
doubtud rights aud libortieB; sod no 
decloratioBS, judgmenta, doin^a, or pro- 
ceedings, to the prejudice of the pecipla 
in an; of the said premise*, ought in 
any wise to be drawn hereafter into 
CDDSoqntnco oi eiample." The rules 
thus ronuulated, which, as a code o( 
fuudamental rights, or as a declara- 
tion of human rights in general, would 
certainly be very defipient, are Bit;- 
nificant when reiid in conneotion wifli 
the dutonnr; jprineipJea ond luwi bs 
to the exercise of royal soTeieign rights. 
The; relate to the points that have to 
some extent been left undecided in the 
militATy power (li and?), judjcial power 
(3. 10, II, ia>, police power (5, 10), 
flcaai'ial power (4, 12), and eccle- 



siastical power [1, 2, 3) of the t 

Tbcy were laid before the Princa] 
Orange in the maniier of a tnUy to 
signed as a prelimitiarj to hia ejeot' 
and it was only after the; li*d I 
awppled by kioth Hodeos uodiif ■ 
tiiuue of the " DeclaratiDii of Righr 
had beet) read, acknowledged, and 
accepted by the PriDce, that the pxv 
clamation of the new monarch; ww 
made on the 13lh of Febmttry. leW. 
In tbu ActofPtttliiunent inoorpi "' 
the DeclaralioD, a modiScabon w . 
posed respeoting the illrgalt^ o 
diepensing power of the Crown 
the aiLiue session a new statute w 
be pDSHod. regulating the li 
permiBaible eseroise of sac* 
Thiastatutewu.however.si 
With regard to the ohaiige nf «i 
sion, the pulies united ir *-" 
formula which represent* 
Secood'H aotiou at an abdicaliau d 
throne. 
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liii.) to solve, whether a political government under such 
conditions was capable, at any given time, of Batisfying the 
real needs of the State and of society. 

In the struggles of the century, in all the infinitely com- 
plicated phases of the confiict, the internal contrasts of the 
political system of the nation have successively in all their 
varied stages been presented to the eye, in a manner that 
appeals to the understanding and the mind in tbtir very 
inmost core. In this conflict, the events of the Middle Ages, 
both in Church and State, are once more revived as an inex- 
haustible material of controversies for both sides. The same 
treatment was applied to the doctrines of revealed religion. 
For the intellectual life of the nation the period is one of 
a gigantic advance towards self-consciousness as to political 
topics and things of general human welfare. But what 
characterizes these party struggles is their immediate prac- 
tical bearing upon the State and its administration. The ap- 
preciation of that which is essential, which was possessed by 
the nobles at the time of Magna Cbarta, returns in the present 
generation on a higher scale. In Cavaliers and Puritans, in 
Hobbes and in Locke, are reflected the practical experiences 
of the actual State. The training exercised by local govern- 
ment with its common centre in Parliament gives the different 
parties the power of comprehending the State under all con- 
ditions, and an effectual influence upon the State. The habit 
of communal life and its purifying moral power, from the 
lowest strata in the State upwards, casts off once more that 
corruption which the court of the Stuarts had propagated. 
In marvellous contrast to the later revolutions on the Con- 
tinent, in which enthusiasm for the idea of Hberty engenders 
violence and subjection, in England the era of the wickedest 
loyal family, of the most corrupt court, and at times of the 
most corrupt Parliament, becomes the era of great laws, which 
form the foundation of the political and moral liberty of the 
people. |rhe struggles which have been carried on within 
this constitution, between the great factors of political hfe, 
■will remain for all future times fruitful precedents, which 
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European society hae won; a lasting and durable gain for 
the recognition of the firat principles of political liberty. At 
the close of the period certain unassuming alterations in the 
factors of the executive power are seen ; otherwise, a century 
of reyolutions and restorations has passed by, without ap- 
parently leaving any traces in the permanent bases of the 
State, in local institutions, and in the mutual relations of the 
estates of the reEdm. 
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CHAPTER XLm. 

'STj^e (ZTonlfftions of SbacCets at ^ ®n& of tbt ^tbtntttn^ 

(BtninxjSi. 

With the period of the Tudors and Stuarts another era of 
six generations has come to a close ; a period of time, which 
in the Middle Ages almost exactly marks the epochs, in which 
the great revolutionary changes of society in the European 
civilized v^orld are accomplished. Under reformation and 
revolution, the organization of society into Estates has again 
proceeded on an undistuxhed, unvarying course, that must he 
once again examined in this place, seeing that it is the funda- 
mental basis of the now fully developed parliamentary 
government of the eighteenth century. 

The multifarious transformations of the communal system, 
the more lively activity of the upper and middle classes in 
the parish as well as in the district, in conjunction with 
the flourishing condition of agriculture and the rise of com- 
merce and trade, have brought about an upward movement 
of classes, for which the breaking up of the power of the 
great martial barons had made room. In the gradations 
of society at the close of this period it must be understood, 
that the middle class of the earlier constitutional period now 
takes its place as "gentry" beside the lords, and the former 
enfranchised '* third estate " now takes the place of the middle 
classes — each class having in a certain sense advanced one 
degree higher. 

I. Lords and gentry have, in this period, gradually come bo 
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close to each other, that the hereditary peers of the realm 
longer stand alone as a separate ruling class, but have become 
an hereditary nobility within a much more numerous domi- 
nant class, which is fairly distinguishable under the designa- 
tion " gentry" given to it in legal language, as in that of the 
herald's office and of everyday life. 

The influences of property have in the first place at the 
commencement of the period become in a great meaBore 
changed, owing to the fact that the old honours of the 
princely peers, which were confiscated under Edward IV., 
were not regranted in the old fashion, but in parcels and 
with diminished revenues ; and that, in another direction, 
hereditary peerages were more and more granted to land- 
owners, whose lands, whether acquired by descent or by 
regrant, especially from former monasterioJ estates, were very 
different from the old "baronies," which were ordinarily 
continued, in the Exchequer, under the name of " honours." 
In these estates there was no longer any connection with a 
neighbourhood in which gtntlemen and tenants were wont to 
regard themselves as retainers of an old " worshipfal lord." 
They were estates like many others of the freeholding knight- 
hood. In consequence of the development of the times, which 
was seldom disturbed by external wars, tuid in consequence of 
the lively intercourse with the towns, which were now rapidly 
becoming wealthy, the revenues from the lands of the landed 
proprietors, who came nest after the nobles, had increased 
to a considerable extent. 'S\'beu in 1640 the Long Parliami 
was convened, the income of the members of the Lower Hoi 
was computed at £400,000, and their estates at three til 
the extent of those of the lords. The estates of the loris 
spiritual in Parliament appear to be considerably diminished, 
in consequence of the secularizations; and the few newly 
created bishoprica were not endowed with the old rich hmdcd 






But, together with the relations of property, the legal 
position of the nobility in the county and local anions had 
become altered. The former importance of the barons ts 



pergonal lords of a martial retinue had long since oeased. 
All the duties of the landed eBtates, formerly discharged in 
the public interest, together with their inflaence, now falls 
npon the militia and police administration. The high hono- 
rary offices now occupy the position that the teiffnevrg of the 
Middle Ages had filled. Their influential participation in 
State functions now lies in the first place in the commissions 
of peace, which for the most part are filled by the same 
individuals as compose the staff of the miUtia organization. 
The habitual form of these commiiiBioDs was accordingly 
certain in the long run to determine the legal conceptions of 
rank, as the feudal militia system had formerly done. But 
the commission of peace included, as its chief constituents, the 
great landed proprietors of the county ; the appointments to 
it, in fact, passed almost as certainly from father to the first- 
bom son, as did the landed estates. At the head of the com- 
mission stood regularly, as custox rotuhmm (who was at the 
same time ordinarily made lord-heutenant of the mlhtia), a 
temporal lord of Parliament. The number of lords waa 
maintained under the Tudors in a certain proportion to the 
ntimber of the counties, so that a seat in the Upper Honse 
and a commission at the head of the county administration 
generally went together. But in the last-nam<;d capacity the 
hereditary noble and counsellor of the Crown only appeared 
as primug inter ynres, with similar official duties and rights. 
In Bpite of all deference to "my lord," this was a very 
different position to that when the great baron held his court 
I ■with his retinue. The idea of a mere precedence takes the 
I place of the old idea of subordination and personal fealty. 
F In the period of the Stuarts this new view finds expression 
in the considerable number of elevations to the peerage. (1) 



tl) Alto the nswIjiCTfiBted peerages 
Bnil cliiTiitioiiB uDder Ibc- Tudors, i^f. 
above, p. 144. In the time or the 
Btnnria this number int^reawd lo SS 
vad<T JiimeB I., to ISO aiidoi Cliark'S I., 
to 1<IT under Clutflea II., and to 11 
nndrr Jiimee II. ; allogcthcr 37(i uiidtr 
the StDai'ta, as agauut 146 in the days 
VOL. n. 



of the Tudora. ThereigUBoftheTudor 
dymintj liroiiwht about on the aventKB 
one cbao)^ in ttio pc^erage in everj jaa, 
tlint of the BtuulH three. jRmeB I. 
created 02 new peem, Charlea I. 59, 
CharlcB 11.61, JunieB ILS: altogether 
193. (In U.e following ceiilury. from 
17uO-H(00, there wtre creuted 3e duke*. 
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In the period of the Tudora the total number of peerages had 
been raised to the maximum of 59. But James I. went so 
far as to make 62 new creations, Charles I. 59, Charles II. 64, 
and James 11. 8, altogether 193, which, after dedacting 99 
extinct peerages, gave a total of about 150 temporal peers. 
Their number was in itself sufficient to determine the new 
view which began to regard the peerage as an hereditary pre- 
cedence among the gentry granted by patent, and not as a 
dominant class per se. The Restoration completes this 
political position, and that, too, contemporaneously with the 
total abolition of feudal tenures by 12 Charles II. c, 24. With 
the conversion of feudal estates into socage, the full powers of 
devise over landed estates return. Already by 32 Henry VIII. 
c. 1, and 34 Henry VIII. c. 5, the landowner had been 
empowered to dispose by will and testament of two-thirds of 
his lands held in knight's tenure, and of all his lands hold 
in free socage. By the conversion of all knights' fees into 
free and common socage, the latter became now the general 
mode of tenure. (1*) There still were to be found at the head 



29 marqnisfa, 109 earU, 85 Tisooant>i. 
uid 2t6 bnroiiB.) At tlie commenca- 
moiit uf the Long PBrliainoat it was 
computed I BubIj worth, u. llGtlj tlmt 
about two-tbtrds of the earls and 
baroDB wljo had beeu flammoiiud bod 
only been crested wjtliin tbo limt 
genemtion. Jitnied I., as haa been 
iilroadjr nientionod, for a time offered 
the digniticM ofa bnion. a viacount, and 
an oar) for sale, for £10,000. £15,0ii0, 
and £2D,000 reapectivdj, whicb offer 
iraa taken advantac-e of in a Hiotiflo jeat 
bj four earU (Franklin's AnnaU, p. 
33). With their uokinglj method of 
government, the frivuloos disLributlen 
of the hijjhett di^rnitii* in Uid SlaU 
»1h) increased nndcr hia roooesHora, 
It is true that beeides the EnglUh 
gentry nmny ttootch peera were bIbo 
reeeiied amoiic the number of the 
English lorils: but the Si;o tab peerage, 
too, was alrU) enriched nnder JiimcB I. 
1 I. and U. bj 214 



< thau 



wilh 



I.nhenindireneed.iQ 1 1140. once man 
gammoned the peem^ to hilu in tlifl 
form of a Magnum Oiiui/tHM. Was onljr 
an anoaliionism. Tlie lloiisejnr Lntdi 
und CoiiimouB hid long sinfv bccoam 
combined into one great boilr, and 
could, in the pi«sent roriatil-iti^Q at 
the Stiite, bo no mure ported Ihu 
could oflioo anil tax. Aft-T the evrjita 
of tbe last hundred ircars the lords bad 
lost not merely the inQiienoe at Ihcir 
possiaaiona, but also ao iuu<'b niinl 
respert, that they onuld not poxiblf 
now, together with Uie royal oabineC 
furm a spwial and sop^irate onstiis- 
tiunal bmly. Tliey snK>rdiui;ly ilenland 
themselves to be incompetoiit. Onthat 
Tery account the loriln form no loogar 
■ fiiotor in the civil wars, but an 
divided like thn gentry bL-twecn two 
camps and two Parliaments. 

(1") Inharmonrwiih thislivinfrfona 
of the estales Ihc feudal nniu wm 
abolished as a completely an(ii|natiid 
institution. James 1. und Chnrteal.had 
□eG:otialed with furliameot on ths 
Bubjoot. Tbe Long Parliameat bad 
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of the peerage some few familiea with truly princely posses- 
sions, and boasting royal blood ; but in the main the English 
nobility had already become an " elevated gentry," 

But this gentry extends in every generation with the landed 
poBBeasionB and with the public ofBces, upon which it is based. 
Its marrow was at the close of the Middle Ages the free- 
holding knighthood, whose estates, in spite of their Liability 
to alienation, could be preserved fairly intact by the law of 
primogeniture and entail. On the other hand, under Henry 
YIIL, the law as to the liberty of devise by will, and in the 
eeveoteenth century the civil war, had led to multifarious 
changes of ownership, in consequeace of which the rich muni- 
cipal classes enter into possession in great numbers. The 
new owners pass through the commission of the peace and 
Parhament, at first pohtically, and then, after a certain 
time, socially also, completely into the ranks of the old gentry. 
But as commissions of the peace and Parliament also include 
municipal dignitaries, it came about that these were in ever 
greater numbers admitted into the ranks of the gentry. 
The honorary designation of esquire, which at the close of 
the Middle Ages was only granted in isolated cases, broadens 
out and includes the rich civic class of liberal education and 
occupation, almost within the same limits within which these 
classes were wont to seek and find admission into the com- 
missions of the peace. As a matter of course the old beneficed 
clergj- kept their old honorary rank, combined with numerous 
appointments to the commissions of the peace, and to these 
were added also the higher class of lawyers (the quorum of 
the commissions of the peace}, physicians who had studied, 
and the higher civil and military officials. With almost 



(Veh. 24lh, 1845) dirrotly aboliihcd nil 
feudal burdeoi, nod the Riatorutinn 
found in thia one of tho few pi>itit« 
whicli could be Mcepted ^ntn the 
teTolution witbout anj nwcrvation. 
Tbe BlBtnte nboliahiog thia nezu* (IS 
Cut. II. 0. 24) baa \a truly radical a 
fomi SB a Btatufe for tlio Bbolition of 
Ibadal tetiuiea con well buTe. All 



fisudnl iennreB are for tbe future ex- 
pressly ileclFLTDd to ho held upon "free 
and common sDcnge." aod merge with 
tho urbiiD fnxbiildB into an indu* 
tingnighable mase af freehold. It «u 
aha detlared tl<s>t "all future granto of 
Inad bj tbe Kiug should be in free and 
ocmmon sotage. 
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eicessive liberality, tlie somewhnt lower predicate getU^man 
waa given in ordinary life. (1^) 

TIiu3, both in State and society a first class of consider- 
able extent baa become formed, partly with personiil and 
partly with higher hereditary designations of honour. Within 
the highest degrees of the peerage there extends a highi 
rank down to grandchildren ; within the lower degrees, ; 
among those eligible as kuights of the shire, to the soi 
It is not the family with all its descendautu, but only t 
owners of the family estates, and the vocation to publil 
activity involved therein, who receive the legal or custom 
title. Pecuniary embarrassment caused James I. to iacreai 
these honours by the hereditary dignity of a baronet, whicl 
differing from the general EugUsh rule, is a mere title witll 
no public duties attached to it. Under the Stttarts this dignity 
was granted successively to nine hundred persons, and be- 
came a kind of middle degree connecting the peerage with the 



(1*0 The eqoalitf in ronk tLccorded 
tbe [li^itarii« of tLa towoB witli the 
titles of ettqiiirea and gentlemen ■ioti'S 
prineipnll]' from thu duys of Henty 
VlII. TUie van the time in whicli the 

word tjmlletiuiti began to bo neod almoat 
in tite mndera senw "wtiicb dia- 
tinguiBbcs tbe gcatlonun legally frcjm 
the DnblD, nod morally frooi the un- 
ednmtcil pklMian " (Hackiiitoih, Hiat. 
i. 260). The inolnnion of the citizen 
worthiM still ilnwlv increasea. Tba 
rich citizen, thp tinnkcr und merobant, 
the ftlderraHn of tho larcer cities waa 
reokoDod to tliis olasa almoBt vitbout 



e oonotyand (bet 



a ti^poeral 



cities. Laige ustatra, education, and 
customary survico in tbe roagiaterittl 
offloos are hero, »a umoDg' the landed 
goDtry.tbediBtiaguithiagfeatare. For 
this reiuon Ibe retail tradeemau, tba 
dealer, and the artisau wute not 
reakoncd among aunh, even wbco 
tboy acta ally aurpassed in wealth 
many a couiitry noble. Habitual 
activity in aa honorary position id 



tbe militia, i 



tl.e 



of pecoej, and in the Cbnrah (by 



learning) forms the common bond of 
the gentry, ttilhin whieh, honrever, the 
pretonsioos of old birth, great eelates, 
and high offlee by herodi&ry dignitie«, 
titles and precedvDce moke tbcnuolres 
felt. In thiH apirit. From tbe tine of 
Henry VIII., there biok by Uv, b; 
the ptactiee of tba courts "~ "" ■""" 
benild'a oCBco. a very compr 
table of precedence, which is o 
by the general beadinga e«quires M 
gentlemen, within wbiob tank ti ti" 
BmneroOB body of persons is con^iMl^ 
ons by birth, dignity, and office U 
a more disduguisbed class (Oneiik 
"Adel und Ritteraohaft," pp. 47-50). 
Gradations which now appear to n* 
peihintic have in their day Hi»v«d to 
Butisfy the preteaaiooj of the oldar 
dlatiaguitbed classes so far aa the; 
were content with the moderate right 
of precedence, and did not oapire to bl 
made a sepamCe caste. The turrowT 
delinition of gentry in the boob 4 
heraldry, and which is diffbrent fi 
that given in the law books, cert« 
brings precedence by birth mnch a 
promin(>DUy iulo the foregrooad 
these hooka have never sad • 
Buenoe upon political Uf» 



wider circle of gentry. (V) At the cloae of the period the 
average income of a peer was usually assessed at about £3000, 
that of a baronet at £900, and that of a member of the 
Lower House at £800. 

n. The enfranchised freekoldcra of the counties and the 
enfranchiaed citizens of the towns now appear, after the gentry 
has been thus raised, as politically entitled to be called the 
middle class. The old line of demarcation, according to which 
the classes which habitually discharge the duties of jurors, 
that is, the forty-shilling freeholders, also help to form the 
enfranchised body, has been retained unchanged in the 
county. There is added, moreover, to these the service of 
constables, churchwardenH, and overseers of the poor and 
of highways, which do not fall under the same qualification, 
but as a matter of fact, ordinarily keep within the same 
classes. There are added, moreover, the poor rates, which 
have now become considerable, and the highway and bridge- 
building burdens, to which these classes contribute large 
amounts. Almost the same relation exists in the militia 
service. If, with regard to these, the franchise had been 
lowered, it would, on the other hand, have been necessary to 
raise it again ; for by stat. 27 Elizabeth, c. 6, the qualification 
for jurors had been doubled. On the whole, the rate of 
forty shillings, however, still answered to the average calcu- 



(1'') The hereditary title of boTonet 
WM iateodetl to u certBio i^itcnt to 
lake the place of that of banneret, 
wbicb nsB for tbe last time gnuited at 
Ibe battle of Edgebill, ItilZ. Aooord- 
ing to the original slatutee, the new 
dig:iiit3f VHB (u a rule purchasable for 
£1095, hot n-giird *rH« to be hud to 
good family, to tbe deuent from 
person B vbo bear armB from Ibi^ir 
grundfuthcr on the father's aide, and 
vho faavo an annuii] income of £1000, 
which was epecified more in detail. 
Aa. howf^ver, it was not very easy to 
find piirchaserB for all the 200 patents 
proponed, these oouditiona were not 
tttivtij adhered to, -which, ae being 
limitations of the prerogative, did not 
The flTBtbaroDel, 



created is 1611, was Sir NiohoIaeBacoa, 
and then this dignity was, under Jamua 
I., confBrtud Dpon 200 persnnB, under 
Charles 1. npon 253, nnder CharleH U. 
npon 426, and under Jamea II. upon 
20. The total number of oreatioOB 
down to the pnoent day amounts to 
more iima ITOO.of whom about TSO are 
atill in eiistcuoe, to whom must be 
added a BDiall number of Bcotch and 
Inah baronots, whose Bpocial creation 
c«aBed with the Union. The richest 
old knightly fikmilies passed for the moBt 
part into tbe peerage and into thi« 
baronetcy; yet (here are also stilt » 
great numberof old freeholding families, 
who only indicate their deeoent by Ihdr 
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lation of personal service. There was, accordingly, no in^ 
cUnation evinced to alter the old valnationa in any way. (2) 

On the other hand, the division in the boroughs was very 
doubtful. In these the restriction of an active participation 
in their government reacted continuously upon the sufi&age, 
so that in the majority of cases only the select bodies, 
capital burgesses, etc., took part in the elections, and the 
old rule that the right to vote resided in all those who puid 
scot and bore lot, became actually the exception. Indifference, 
a result of being no longer accustomed to personal 
want of all statistics for examining into the state of thi 
and tacitly, also, a feeling that such a restriction was neitb^ 
illegal nor inequitable, all worked together here. "Ini 
poration " had become the legal form for this exclusion, whi( 



(2) The eofranr^iaed middle clsHgea 
liBvo in thu pourae nf the BeTentHBiith 
century attained tn political oniiaoioua- 
neu and to an influential siL-nificaiice. 

---,/-.<ni 

preceding i 

The Bt&tiHlicB SB to Uie nuniberB and 
progporil; of the yconiaiiry nt the time 
of the civil wars are oonflnaed by 
their monry paymcDtn in the riTil wars, 
and by tbegrtat iniluenceof the mMdle 
olaaaes at electiouB. TJie houae of the 
English yeoman wna rough enough, 
and down tu Elizuheth'a time hnd tint 
eveu a chimney ; but tlio good food 
and the comfurtable appearance of the 
middle and lower otuNea has 1>t«D 
frequently and credibly testified to. 
Henry the Eighth's merits hiTs been 
recently pcrbups loo highly pBlimiitcd 
in Froude's inthuHiagtic doscriptio]), 
und the guild and laboar protection 
system gnmewhat id'-ulizod. But the 
■ aising of the econnmio indepenilence 
of the middle (^lintses within the 
agrioultural n-gulutiuns then existing 
has scarcely boon over-oslimated. Cer- 
tain social political laws also of Rliu- 
hoth'a disclose B dirent intentioii to 
advance the mainteiuince of a Innd- 



ania rufer lo cntAila, which were of u 
contmry lendoiicj. A ohanga was 
introduood In the social 



ithg^^ 



customs of this time, which mora and 
nioro provented the means of the 
nriRtoomoy from being spent in hospi- 
tiJity to their iieighboura, folln««n, 
nnd servants, divi-rti^d their ex[ 
diture into other channela, and 1 
diminished the imm,-diatG iuBoaiic>M 
the great landownt.-r» as wi 11 as of ^T 
liigber clergy npon ihe middle dM~ 
Tht< old oaTh of fealty to a tncmia ' 
became nnderth«ae condition! of tl] 
Ft pure formaUty. Tlie olniMB 
formerly in great numbers beliiii„ 
the great ma'ioriul households M U 
servants, no* Found u ' 
men, and mechaniea a 
some, though a mote iDilependsaljl 
istenoo. The novelty of llieir p 
and the want of " ■ ■■ - 
middle cliugos i 
the 
nations of class and n 

yeoman for the country I 

almost takea the place at Ike f. 
cl Ugalit htmo of the Middle 1 
The duGiguation myiUrft tHoijitU 
nnd the word " mister " (master} il( 
fmm it. were nidcly employed aai _ 
for the respectable tradesman and of 
mcrcial man even in IvgttX dooaim 
(Oolre, " luat.," i'. P 6':8), Ii 
lalilea of precedeDac the whole a.., 
cIuBs in taken togellier under the m 
of yeomen. 
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was, on being granted, either eipreaely restricted to a uarrow 
circle, or was undtretood to have been so granted. This con- 
oeption so predominated in the practice of the oourte, in juris- 
prudence and in the election decisions of the Lower House 
since James I., that we must perceive in it not merely a chain 
of abuses, but a tacit equalization of the anomalously large 
representation by an equally anomalous restriction of the 
enfranchised classeH. Even James the Second's brutal treat- 
ment of the municipal constitutions cannot in this respect 
be particularly blamed. At the eleventh hour James issued, 
on the 17th of October, 1688, an ordinance for reinstating the 
corporations, annulling the act of disfranchisement and re- 
newing the ancient charters. The majority of the towns took 
advantage of it, yet only returned to a sort of degenerate 
existence, in which no serious reform was thought of. After 
the parhamentary suffrage in the boroughs had become inter- 
woven with the influence of a ruUng class and its various 
parties, a reform proceeding from Parliament could no longer 
be expected. Like the castles of the Middle Ages, the 
boroughs now became fortified strongholda for the political 
influence of the Whig and Tory nobility, and for a smaller 
part of a municipal patrician clique. The Convention Parlia- 
ment expressly confirmed all the abuses of the select bodies ; 
the most zealous Whigs soon showed themselves the moat 
zealous representatives of the deformities in the right of 
corporations, and no sincere attempt to restore a regular 
municipal franchise was again made for a century to come. 
As a final result the gentry secured by this means a para- 
mount influence, as was in truth due to them of right for 
their exertions in the county and parochial unions. In spite 
of glaring anomalies in individual cases, there was on the 
■whole in the distribution of the franchise a jus lequum, 
although a hard problem was left for a future generation, 
in which that equalization no more existed. (2") 

(2') The rclationa of the muDicipuJ this period become eocomplicutod Ibat 
'con sit tut] onB and tli<- mnnii'ipil fian- for a, more dttailEii dcecnpti'io I tniiBt 
eblBe 1a ParlmmeDt Ijud at Ibc cloeu of ^(^^e^tbo render toGntUt, " GeBchiclilb 



\ 




lUgO 



The class of electors thus limited is, from an economic 
point of view, a rising one. The number of freeholders haa 
without doubt increased, owing to the passing of huge 
monastic properties into private hands, to the diviaibihty 
landed estates, and the freedom of devise since Henr; VJ 
Still more have the progress of agriculture and the marl 
found for produce in towns that have now become wealthy,' 
increased the revenue even of the smaller freeholders. The 
later calculation, that there existed in the seventeenth century 
160,000 freeholders, with an average income of JC60 to £70, is, 
like all statistics of these times, probably exaggerated; but, 
making all allowance for great differences in different coim- 
ties, the existence of a numerous and well-to-do class of free 
farmers at this time is beyond all question. A prosperous 
middle class was also to be found in the cities, in conse- 
quence of a fairly uniform rise in commerce, navigation, and 
trade. Excepting some unfavourable times and the decay 
of certain branches of industry, both wealth and prosperity 
steadily increased in the seventeenth century in spite of the 
civil wars. This economic position, alhed with the conscioas- 
ness of poHtical influence, with an energetic activity in the 
parish, and with the progressive development of ecclesiastical 
reform, made the middle classes the depositaries of inde- 
pendent thought and the mainspring of the opposition to the 
dynastic hierarchy of the Stuarts ; for which reason also th« 
Restoration attacked religious dissent and poHtical heterodoxy 
among the civic middle classes, without essentially cbecl 
their material development. 

m. The uvfranchiscd classes in town and country form, 
true, a personally free class, and one on an equohty with 
classes socially above them, both in respect of rights 
family and property, but one which has no active share. 
expressing the will of the State. Both socially, and also 
respect of their private rights, this class appears to hi 
become to a certain extent raised. 

ind meat" (3rd edit, 1871), eoc 100. 



The poBition of tlie petty freeholders, who were eicluded 
from the franchise, was involuntarily changed by the rapid 
depreciation of the coinage and the value of money, especially 
since Henry VIII. "While the shilling had fallen to one-third 
of its former value, and the money produce of land had 
steadily risen, a number of small freeholders were constantly 
rising into the class entitled to exercise the franchise. 

The copyholders, from being tenant-farmers, have now 
become partly hereditary possessors, and in part are at least 
now protected against arbitrary dispossession. Villein tenure 
only now continues in the form of actual burdens and dues 
payable on change of possession. The consent of the lord to 
alienations and tbe fees payable on change of tenant served 
the practical end of preserving this kind of real tenure in 
a more fised and intact state than freehold. The more 
persons of higher degree were anxious to acquire such 
estates, the more did the idea of villeinage become lost in the 
idea of an inferior tenure. 

The status of the propertyless working men was also raised 
by the growing prosperity, and by the protection of guilds, 
which the Tudor legislation allowed as an equivalent for its 
police measures regulating trade and labour. 

The legislation of the Tudors also made fatherly provision 

for the poor working classes, by fixing the prices of provision 

and wages. Credible statements inform us that a daily pay 

\ of 8 J'/, was, when compared with the price of provisions, rela- 

I tively high, (3) The Restoration, too, only exercised a pressure 



(3) The unenrnini^hUecl, properly 
[ apeBikiDg, the third eatati!. mui in legal 
r and ptipuUr language lu^ver bo tcnniid, 
' ecaiuo the atylpa c:^ eatHtea sud tanks 
r«Te Kgnlarlf taken from former epofha. 
lut aa M fftct it has this third [losition 
■ being formed of b number of liberi 
oninet in the old iicniie, all being 
equally entitled with regard 1o privute 
lights. The diBappearance of the re- 
mains of serfdom in Elizabeth's daj is 
tsstiSt-d to by Sir Tliomus Bmitb de 
Bep., ill. c. 10. Ad occasioDal mention 



iug the cenersl oouditiouBoTpBid labour, 
tbe ruliuff cluBsea had nitither any in- 
lereat in keeping up nor yet any imili- 
nntion to retain, that iaoUteU fragtoeut 
of Middlo-Age barharism. As in the 
conditions of the oopyholciers. and na to 
privileged Tilleinoge and pure villriD- 
nge, cf. BIaclistunL>, ii. ■i'i fe.q. Tbe 
rtai burdens of oopyholil which were 
akin in the foudal burdeus wi-ro nut 
abolighed by 1'2 Charles II. o. 24, be- 
cause they were regiirded as private 
jura qiuetiCa, AccordtDgly the incident 
fines payable on alicnntion. Inking up 
the inheritance, the hcriotii, etc., to the 
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upon political views, and not upon the social position of 
lower classes, pEirticuIarly in towns. There is especially 
tendency apparent to extend the labour -police. 

English society, regarded as a whole, forms at the 
this period a pyramid with gradually descending relations 
protection and dependence ; at the head the peerage, as 
apex of a landed gentry on a broad foundation, firmly rooted 
in the county ; this latter again as leader of a. still wider 
class of patrician families ; the whole ruling class again with 
an ascendant influence upon the enfranchised middle classes ; 
the whole population held together upon the basis of equal 
family and property rights, in which even the institution 
entails is quite as accessible for tlie farmer as for the great 
peer in the realm. That the whole system was conceived 
as being a just distribution of civil rights and civil duti( 
is shown by the course of the revolution, in which the most 
passionate pretension of tlie rights of the person and the 
reaUzation of the republican ideal led, not to a lowering 
but, to a raising of the electoral qualification. The social 
bases of this political system were so firmly established, that 
the violent proceedings of Charles I. and James IT., the viol( 
deeds of Cromwell and the Puritans, two royahst, one re^ 
lican, and one aristocratic revolution passed by and left 
constitution externally unscatiied. 
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lord of the manor still remainB. As to 
the le^-iHlalino of tiju perioil nlTcGtiTig 
trade, tf. ubovu, p. 137. llow this pIubb 



wag politically rcf^arded in EiiEatwUi't 
time, is abnwn by the testimonj of 
HorrisoD [15G8). ^— 
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SIXTH PEKIOD. 

THE PARLIAMENTARY GOVERNMENT OF 
THE EIGHTEENTH CENTURY. 



CHAPTER XLIV. 



^f)£ a>ttuctute of t^e ffinglfej^ Sbtate after tje Bebolution. 



William and Mary, 1689-1695 
William III., 1696-1702 
Anne, 1702-1714 



Gborge I., 1714-1727 
Geobob II., 1727-1760 
Geobge III., 1760-1820 



A\ iTH the Eeforination, the Revolution, the Restoration, and 
the expulsion of the Stuarts, the limits of the executive power 



• The authorities of this epoch, 
which in their voluminousDess belong 
partly to political history, and partly 
to jurisprudence, allow only a slight 
selection to be made with reference to 
the following points;— The statutes of 
this period form an almost boundless 
mass of mjitter, for which the official 
colli.ction of Statutes of the Realm 
ends with the death of Anne. The 
current collections of statutes, however, 
contain the text complete and correct 
in all material points. For the Pro- 
ceedings in Parliament, the " Parlia- 
mentary History,** vols, v.-xxxvi., ex- 
tends from the year 1668 to the 12th 
of August, 1803, with which date tiiis 
collection stops, and is continued in a 
new series as (Uamard's) parliamentary 
debates. 

A work upon the history of English 
Law for this period is wanting. About 
the middle of the period the first edition 
(1765) of Blackstone's famous work, 



** Commentaries on the Laws of Eng- 
land," was published, which down to 
the close of the century passed through 
eleven editions. It contains in vol. i. 
(rights of persons) an admirably written 
survey of public laws, clearly empha- 
sizing the chief points, which has not 
been excelled by its later commentators 
(Stephen, Bowyer, Warren, Kerr, etc.). 
On the other hand, the historical intro- 
ductions are merely short sketches. For 
an exclusive survey of the rich political 
literature, I may refer my rea<lers to R. 
von Mohl, " Literatur des Staatswis- 
senschaften," vol. ii. 1856, pp. 3-236. 

For local government there appeared 
in this period a standard work. Burn's 
•• Justice of the Peace *' (Ist edit.. 1755, 
two small vols., then increasing to four 
vols, down to the 19th edit., 1800, and 
now in the 30th edit, in five very com- 
pendious vols. — containing more than 
eight thousand pages). 

Of general and political histories the 
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were in EDglund defined, and the political constitntion was 
formally established. An external change was brought abont 
by the union with Scotland (1706), and with Irt-laud (1801). 
Apart from this, the accession of William III., with the De- 
claration of Rights, marks the commencement of parliamen- 
tary government by party, the coasideration of which requires 
a comprehensive survey of the structural fabric of this political 
system in the eighteenth century. 

Like all great free states, the British is based upon a 
strong and firm construction of the executive. In so far as 
it is necessary to make the person and the property of the 
individual serviceable to the State, this State is stronger than 
the most absolute despot in Europe. Since the Norman days, 
a feature of military obedience and discipline pervadea the 
English political system, a system which, hitherto unknown 
to the States of the Continent, has only been efficiently por- 
trayed to them by modern historians. 

The Crown is at all times the source, the court* of juttii 
the barrier, and the law the supreme regulator, of 
powers. But, throughout the four hundred years of leg 
tion since Edward I., a relation of mutuality has ent 
into these elements, which circmnscribeB State and socie 
State and Church, local government and ostatcB alike 
fixed legal barriers. These self-imposed bounds of the Cr 
■work at the same time as legal limitations of Parliai 
and parties, and as a legal protection of classes, 
tions, and individuals. ■ The sanctity and inviolabi 



Tlie Tcr; rich matter i» in tuu; d 
almoBt too iutiiuutrl; twniiectei] i^ 
the fauiily and {mrty lelatjoni <iC9 
pKwnt titnes. 

FortbeBlatutical and adminut 
condiliona of the eightoeDth ce 
JiiliD Adolpbafc " TbH Politick 8 
ortho Britiah KDipirf"(Loiidun, 11 
■rq. 4 vola. Sf o), cnDljiiiis much ndl ' 
Duitter: lu wliioh muob may be il, 
Irom the vriliDgs of MeCullnch ■ 
other politioo-H-onnniic wnrho, m^ 
pullj on tlia liUlorjr oi the pour fa 



r (iiorge III., v. 



-l..nd 
i. 1155 



«eq. ; Thoinas ElBkine Hdj. '-Coin 
tatioual Hialory bIuco the nPceBsiim oi 
QeoTse III.." vol. i., 18(>1 (Girman 
tmnaLtioD by Oppmheim); ChorleB 
Duke Yonge, " The Conslitutiona! His- 
tory from ITUO to 18(j0," London, 1882. 
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of this system was acknowledged by a formal agreement 
between the two great parties of the nation, on James 
the Second's abdication ; and all party formations, all party 
movements since that time have been based upon the fol- 
lowing conditions. 

1. The law recognizes the hereditary Crown as the funda- 
mental institution of the land, and establishes its fixed 
succession by the Act of Settlement. 

2. The law controls the sovereign rights of the State, 
imposes the requisite duties upon the subjects, and specializes 
these duties in a manner which prevents arbitrary proceedings 
against individuals. 

3. The law regulates the exercise of magisterial rights by 
counties, towns, parishes, and corporations, which thus become 
the fixed depositaries of political functions, according to the 
peculiar system of English self-government. 

4. The law affords for the maintenance of these adminis- 
trative functions a legal protection, by a comprehensive 
system of remedies ex dehito justitm, the now so-called adminis- 
traiive jurisdiction, 

5. The law determines also, with the duties of the subjects, 
the corresponding rights of the estates, among which a "ruling 
class,'' with an influential share in the executive, makes itself 
prominent. 

6. and 7. The law governs their combination as a repre- 
sentation of the communitates in the Lower House, as a spiritual 
and temporal peerage in the Upper House, each with a suit- 
able share in the exercise of the political powers among 
themselves and towards the Crown. 

8. The law guarantees to the Established Church the 
self-government necessary for ecclesiastical activity, and thus 
succeeds in finally reconciling Church and State. 

9. Upon these foundations a new relation is formed 
between the "King in council" and the Parliament, which 
has become known under the name of Parliamentary Govern- 
ment. 
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Within this framework" the parties of the English poli- 
tical ByBtem are fonued, as well as the practice of parlia- 
mentary goTemment and the transition to the reorganization 
of society in the nineteenth century (Chapters liv.-lviii.K 

** There ii perhapi D 
fnl and iuBtnictiTe parallel than the 
oompnriKm of thi« ttnwtara ia Uie 
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CHAPTER XLV. 

I. Wsi lf(e$(totat{on of t|)e f^mlittats inonatdbg. 

James the Second's deposition threatened to produce a series 
of struggles and revolutions, such as from the Norman times 
downward had always attended every breach of the legiti- 
mate succession. Only too vividly did the consequences of 
the execution of Charles I., which had happened only a gene- 
ration previously, stand before the eyes of the men of those 
times. To avoid similar consequences, both parties, after 
long scruples and deliberations, framed the resolution ''that 
King James II., having endeavoured to subvert the constitution 
of this kingdom, by breaking the original contract between 
King and people, and by the advice of Jesuits and other 
wicked persons having violated the fundamental laws, and 
having withdrawn himself out of the kingdom, has abdicated 
the government, and that the throne is thereby vacant.'* 

The fact of deposition was veiled by the fiction of a resigna- 
tion, which in some measure was in accordance with the 
circumstances under which the King had quitted the country, 
and by the further fiction that the heir already born. Prince 
Edward, was illegitimate, an assertion which coincided with 
a widespread popular opinion, as well as by the addition of 
further circumstances of the event, which, according to human 
calculation, could not recur in the same form, so that the 
danger of forming a precedent was avoided. 

In consequence of these fictions, the Crown was held to 
devolve upon James the Second's eldest daughter, as heiress, 
who was now recognized, in conjunction with her husband, as 




the rightful heir to the throne. Quite as consistent was the 
devolution of the Crown to her younger sister Anne, failing 
issue of the union of William and Mary, a contingency that 
was not anticipated in the year 1688, but which actnally 



This was ex necessitate rei. the cloaeet practical adherence 
to the traditional descent of the Crown, due regard being paid 
to the fact that, in consequence of the great shock sustained 
by the realm, a male ruler appeared indispensable, and that 
therefore William should be joint sovereign together with his 
consort, of whom hi> should even take precedence. 

A still further limitation of the succession appeared neces- 
sary, according to the experiences of the past. The succesBion 
of the Catholic Mary I. had plunged the country into a bloody 
con nter-r evolution, the succession of the Catholic James II. 
had brought about a fresh revolution. The nation was not to 
be exposed for the third time to the disastrous vicissitudes of 
a Cathohc succession. Accordingly the stat. 1 William 
Mary, c, 2, was passed, to the effect that every person, '* 
fessing the popish religion," or who should contract a 
riage with a popish consort, should be for ever incapable 
succeeding, that the people in such case should be &eed from 
all allegiance, and that the Crown should pass to the next 
Protestant heir. 

When, towards the end of William the Third's reign, 
failure of male issue became probable, alike in his case 
in that of the Princess Anne, the final Act of Settlement 
{12 <& 13 Will. Ill, c. 2) was passed, which in case of the 
failure of Protestant descendants of Charles I., goes back to 
the eleetress Sophia of Hanover, the daughter of Princess 
Elizabeth, who was the daughter of James I., whose agnate 
Protestant descendants were to succeed to the throne in the 
event of the deaths of William and Anne." 
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• The doclaration of the 12th ot failing snoh iBsi;e, the Print . 

Febniarj, lliSS, delfrmineB the auc- und her iague; failing thew, WillL_^ 

ciiBBinn thus: first WiUiftm atiil Mary iMuo.astUa urandioQ o? Cli«rl«I.,»lld 

joii.ilj ; then the survivor of Ihcm ; nupbuw iiiiii oon-io-Inw of Jumca 11. 
tbuD the issue of Queen Uary; then, ■* Legal couttcuotion wu obli^ 



I 



The Restoration of the Hereditary Monarchy. 33y 

The legal and moral verdict of posterity has with rare 
accord acknowledged the " glorious revolution " as justifiable. 
It was no breach of divine and human law when, after the 
experiences of three generations, the nation emancipated 
itself from the male line of a dynasty, which had iitterly 
miaanderstood and neglected every duty of the Crown and 
every task imposed by the times. Former centuries had 
ended the life of more than one English king in a manner 
that was more akin to a breach of right than was the treat- 
ment experienced by this King. If the English nation had 
for three whole generations borne the misgovemment of such 
a dynasty, if it at the last veiled over the most frivolous 
tyranny of James 11. with the good-natured fiction of an 
abdication, the reason for this moderation lay in the mature 
experience of a people that had arrived at man's estate. It 
was not the inexperience of a people that has been long unac- 
customed to alt spontaneous action in public life, such as 
characterizes the French revolution and its successors, bat it 
was the consciousness of the great shock to all legal and moral 
foundations, which follows the overthrow of a legitimate mon- 
archy, it was the probability of the consequent swamping of 
the State by the egoism and the party-system of society, 
which made the nation endure so much with patience. For 
the first time, with the clear consciousness of the consequences 
that would attend a change of dynasty, the EngUsh people 
took the manly resolve to accept the conBequences in spite 
of all. 

In truth, the conditions of things that ensued after the 
change of dynasty, resembled the times immediately following 
Magna Charta. Discontent had never been greater than it 

biiJIdB np from UiU proceeding bis four 
poHitioDsconcemiugtheroyftl tttle: (1) 
tbnt the Crowu Is hereditary, (2} heiu- 
ditaiT in its own manner (analopiouB to 
the lieBcent in real estate), (3) Ibat the 
right of ancceeaioD maj he from time 
to time altered or limited by resolatloD 
o( Farlisment ; with wbioh reBlricliona 
(4) the Crown ol vrajn vill be hercdituj, 
is bo aiid remulnB bo. 



» reBort, for these dsTiations ttota the 
legitimnle mcc«8icm in the male line 
in faTour of daughters, to legal fictions 
ftod to a deduction ex neeettitate ret, to 
redure the breach that had been made 
in the fixed mlea of hereditar; descent 
to its lowect possible iDipartance, and 
to avoid dangerous precedenla for the 
futnre, so far as buDian pmdence and 
wisdom could effect this. Blaclistone 
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now was, when everything appeared won. A faotioaa nobility; 
with complicated plana of action without any great aims, and 
capricious changes in the prevailing opinions, fill the whole 
of the next generation. Tbo Whigs, whose chief strength lay 
in their majority among the nobility and in the upper classes 
in the cities, did not cease, in spite of all legal fictions, to 
regard the liing as their own creation; the Tories persisted 
in considering him only as a sort of regent. The working 
classes in sullen apathy witnessed the departure of their 
natural protector, the legitimate monarch ; and they recei^ 
their new lord with the same indifference, Parliami 
church, and common law returned to their old places ; yet 
victorious party regarded this as a natural consequence. 
one felt himself socially in a better position ; but the T( 
party found to its vexation, that only their hated oppouei 
and with them a foreign prince, had attained to power. This 
new monarchy, even though an act of political necessity and 
wisdom, was and remained an artificial thing. The liei 
of the people were not with the King, and therefore, perbi 
the King had no hearty feeling for England. William's 
object in life, the struggle against the ascendancy of Frani 
and the maintenance of the independence of Holland, and of 
the balance of power in Europe, was not in accordance with 
insular views. The grand struggles of the statesman nei^ 
gained for hira the approval of the great parties, nor endej 
him to the multitude. Parliament had certainly gained 
that could be gained in this constitution ; the monarchy 
now "an expensive but otherwise inoffensive capital to 
social column." The result, however, was not an exalted U 
ing of civil liberty, but constant collisions of the Govemnu 
with a proud and hot-blooded nobility, a purse-proad mii 
class, and an intriguing divided clergy,"* 



and 



••• The riddle of the phei 
whicb ooour lifter every great rising nf 
ftDntioii [ualao uftei the refnrnintion 
in GiTtnany) onn never bo otherwiso 
GKplaitieil thaD from the nature of ft- 
det; ituelf: >■ Aftur the displaj of the 
nohleet eacrgiea, (uid after Uie highest 



ideal luras huve bceo mliRed, llu<« 
oames a vreorineea, and wilh it hd an- 
fetteriog of sncial intercsta. wliuli 
by * Froedom ' only unilivnitaiid the 
immoderate ratisfaptinn of their ovg 
ioteteata. After the moat ^loriatu tv 
suit bai beea gained for tho wbole 
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The lesson taught by the glorious revolution, a lesson never 
to be forgotten by the English people was, that even the most 
righteous insurrection of society against the constitutional 
executive is the greatest disaster that can befall a nation. 
After this glorious revolution, there remained innumerable 
difficulties to contend with, throughout the whole system in 
the internal life of the nation which a just, wise, and con- 
scientious monarch would have spared the English people. 
Even in the second generation there is disclosed to us in the 
new order of things an open attempt at rebellion. It was not 
until the third generation that the evil effects of the change of 
dynasty were really healed. 



community, the indiyidoal prooeeds to 
stiiko the balance for his little world 
— his ego — and begins to calculate how 
much of the glory and fortune of the 
great whole belong to this ego. Vexed 
at the small balance in his fiEkvour, and 
even finding a deficit in the account of 
his prosperity, he g^ves way to the 



nature of his social character, pays the 
tribute due to the imperfection of human 
nature by an attitude which degrades the 
great relations to the lowest standard, 
after their exaltation to the highest 
and holiest ** (Oneist, ** Preuss. Finanz- 
reform," 1881, p. 247). 
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CHAPTER XLVI. 

11. IS^t HUgulfi'wn of S"Jbntfgn 3aigf)ts brt Uato. 

In the course of the Middle Ages the Germanic nations display 
a national tendency to regulate, hand in hand with the here- 
ditary monarchy, the exercise of the royal sovereign rights 
to the widest extent by fixed principles, which, acting on both 
sides, bind both King and people. At the close of the Middle 
Ages, this specialization had made such progress on the Con- 
tinent, that the development of an admiiiistratiTO legislation 
may be regarded as the main point of contrast between the 
modern political system and tbe Middle Ages, as well as the 
ancient world. In England, the long struggle against the 
absolutism of the Norman Crown and the century of Stuart 
misgovemment brought tbe specialization of these rules of 
law to an extreme form, which reached its height in the 
eighteenth century. This regulation by law embraces all de- 
partments of internal poUtical hfe to the utmost possii 
hmits. 

I. The regidation of the military power of Ike Slate by law 
based upon a separation of the armed force into the ordinary 
military system of the militia, and the extraordinary organi- 
zation of a standing army. 

The militia laws of the eighteenth century are bound up 
with the system of the Restoration for the acknowledged pur- 
pose of keeping the wealthy classes at the head of the armed 
forces. These statutes repeat in monotonous detail, 
a rule, literally, the clauses of their predecessors. 






ail, and, ^^M 
After e^H 
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eiperiences as to the small utility of the militia forces, the 
stat. 30 George II. restricts the number to 30,740. However, 
in 2 George III, an extension and a refraining was made, and, 
after many additional provisions, a now consolidation was 
effected in 26 George III. c. 107, in which form the militia 
continued down to 1802. In the later statutes, the strength 
was filed at 120,000 men, and in like manner the number of 
supplementary militia was limited. This legislation, however, 
of course not only determined the personal aervico of the 
soldiers, the manner of drawing them, and the grounds of 
exemption from service, but even the composition of the 
regiments, battalions, and companies, the organization of 
the staff and the times of training. But this statute 
principally regulates the conipoeition of the admiuistrative 
commissionB and the quaMcation of the ofhcers. By 2 
George HI. c. 1, and 26 George III. c. 107, the lord-lieutenant 
appoints in each county twenty or more deputy-lieutenants 
with a qualification of £200 income from freehold, in the 
smallest counties £150. He appoints the colonels with a 
qualification of £1000 income, or double that sum in ex- 
pectancy. The qnalifyiug income of the lieutenant-colonel is 
£000 ; that of a major or captain, £200 (or heir to £400, or 
younger son of a landowner of £600). A lieutenant mnst have 
£50 income and £1000 personalty (or both together £2000, or 
the son of a deceased landowner of £600). An ensign £20, 
or personalty valued at £500, etc. There is no stronger 
contrast to this form of land army than the Prussian 
canUm-system of the same period, which casts the whole of 
the personal service upon the peasant classes and lower 
classes in the towns, and raises funds for the army expenses 
by contributions &om peasant farmers and the excise of the 
cities. (1) 

(I) The very dnbjoiu utility of an ing of the foTcea. But after the scare 

Brmj organized according to this »jb- htS paeaed a«ay the old cHrclemneM 

tela van Been on the occaeioii of Uie rotimied. With the exception of the 

invBiiioii of the Pretender Id 1745. 8arh city militia of LondoD. In lue middle of 

eiperieiKVB end the couBtaot mijtriiHt the century Terievi and traiDingB 

of a slatiiiiDg army led from time to wen.' aeain neglected, until, in the year 

time to improremeotB and etrengtben- 1756, £e danger of an invufioa led to 
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In equally strong contrast to the needs and legal relntiona 
existing in Continental States is the conception of a stand- 
ing army in England. The rough military rule of Crom- 
well, as well aa the attempts at overthrowing the conetita- 
tion made by James II., had left behind them the lasting 
impression, that every standing army was a source of d&nger 
to the constitution and in irreconcilable opposition to the 
rights of the estates. Yet, as such aa army appeared indiB- 
pensahle, considering the colonial possessions and the inter- 
national position of England, a paid army was after 1688 
tolerated under the following conditions : — 

1. Under an acknowledgment to be annually repeated, that 
the existence of a standing army in times of peace is contrary 
to law. 

2. Under the acknowledgment to he also reiterated every 
year, that this army is not necessary for the maintenaQce 
of political order, but only convenient for " upholding the 
balance of power in Europe." 

8. Under the condition that the expenses of this army 
to be entirely defrayed by an annual subsidy, and thus dej 
dent upon a free grant of money voted by the Lower Houaa 
and liable to be refused, 

4. Under the condition that the command and disciplinary 
powers of the Crown necessary for a standing army are aa 



:4 



"of" 



the TeBolntioD to form a Ibsi 

but more lifflcient militia. 

the aumber was ngain cocailerably tnanry oavalrj). All euppleu 

inereBEod. b> 120,000 men. The militia mititia and volunteer corpa atiii Kom 

thus orgaiiiKed wsa ftnd renuuned nn- up the connection bctnetii tbe anned 

Batisractory for immediate emplnjmetit forces and landed property * tbe oaor 

in the Geld; but it was Hlill bo cod- miBsionsof all theoCBciTs arcconferred 

tflderable in numbers, and the standing by the loid-liealeuunt. In the time tt 

ami;, compared niUi it, so small, that Ihe threaleneil iuvaaions from FnMi 

matcriaUy ae fell a» marally it was oonaiderable contineonlH of Tolunton 

thought that the elements were almost were even furaiBbed and equipped by 

eTcnly balanced. The militia actuallv rich lundowneie at their trwa eipMUs. 

ogainreTiv^dintheperiodoftheFrench Tbe aupplementaiy militia orgoniwd 

wani. InlT!l3andlT9daBupp1emeiit)u7 in aooaidance with ihe statute uf I79G 

militia WHS introduced to increase tlie was artuully mobilized in the ipiuf 

forces. ButtbeinolinatioDiof theupper of 1T!)8, but those troops serTBd ttrj 

olaascB nen^ directed rather towards soon as material for drafting into tlw 

forming volunteer corps. Tho first standing anny. wliich was wiih e«t» 

statute on this subject is 34 George tain restrietioua allowed ftnd votad bj 

UL c. 31. Foui yearn later the stut. Parliament. 
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extraordinary powers to be granted each year by Parliament 
by a Mutiny Act (beginning with 2 William and Mary, c. 6, 
sess. 2, c. 14), on the refusal to grant which the army would 
'be ipso facto disbanded. 

5. Finally, with a condition that waa still further developed 
in the course of the century, that by the system of purchase 
of the officers' commissions, the whole corps of officers, both of 
the infantry and cavalry, remains reserved to the sons of the 
dominant classes. 

Under these very anomalous conditions the effective strength 
of the army in England is dependent upon the resolutions 
of Parliament, which annually determines how many paid 
soldiers shall be recruited and kept on foot. 

The principal object of this military system, the main- 
tenance of the national independence against foreign cittack, 
is fulfilled for this island power by the navy, which, in strength 
and activity, in the eighteenth century finally takes the posi- 
tion which the peculiarity of the country demands. In this 
normal organization of national defence the normal principles 
of a military system are to some extent again met with, e.g. 
the fixing of the permanent organic institutions by statute 
(beginning with 2 William and Mary, c. 8); the regulating 
of technical details by ordinances, royal warrants, and regu- 
lations. (1') 



(1*) The Suglish military system. 



IB of tiie Contii 

upou three nncmialiEa, nhiob 

-jneaBureneutmlizoeaoli other. (1) The 

I-Xugliali Byst^m of theiuinunllf vuryiiiK 

Istrungth, the Mutiny Bill, the paid 

aDldicrjr, and purchase of officers' com- 

misaioDB is applicable to a country 

vliicli needs its Ijoops for gernce in 

.distant colotiios, and ta only inclined 

L *t long periods to engage in active 

I warfnre within tlie European tunily of 

[jBations. (2) The militia, which in tl.is 

rJonn would in any other country be 

^Btterly insigiilflcant, still retains in its 

loorps of officers military elementa. ag 

pthe coloniea and East Indian poesee- 

' Anas afforded the gnntry a Add for 



praotical military service, iu which even 
great military capacities could be dc- 
velcnieil. WhiletbeBlateof thooountry 
would otherwise easily lead to eSeui- 
nacy, there was preserved here in the 
dominant class a military skill, wbioh 
was also advanced by purchase in the 
army. (3) The normal conditions of 
the existenco of a system of national 
defence, which no nation can dispense 
with entirely, are again found in the 
navy, even united with a very harsh 
systiim of pressed service. That it has 
b«>eo thousht possible to apply the sys- 
tem of Mutiny Bills to continental 
States, and that it has been considered 



n, belongs certainly 

absurd imitatioiuof (oieign ii 
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II. The regulation of the jiidkvil jiower by law Is based O] 
the fundamental distinction between the adminUtratice 
of Justice (the holding of a court) and the jwdiotoi »ide — to 
a Roman expreBBion, a lUstiBction between iviperium 
jurisdictio. 

Only the administratiTe side belongs to the province of 
administrative law, and is in England fixed by a few organic 
arrangements, beside which the Loi-d Cbancellor, the Home 
Secretary, and the common law courts issue rules and eiei^ 
cise a regulating power, of which considerable ase has 
made in the nineteenth century. 

All that, on the other hand, belongs to jurisdiction, in 
proper sense (the principles of private and criminal law, the 
formation of the com-ts, and the procedure regulating the 
rights of the parties} is founded partly still upon custom an( 
the practice of the courts (common law), supplemented by 
numerous statutes since Edward I., which, like the 
law itself, can only be altered by statute. The judicial syi 
appears also in this epoch to be the most stable part of 
constitution. In the higher courts, since William III., 
appointment of judges for life is again restored, and is lej 
sanctioned by the Act of Settlement. The jury system 
strengthened by the legal control of the lists of jurors wl 
are now made out by the local officers (7 William 111. c. 
3 George 11. c. *25), The qualification of jurors was by -1 
and 5 William and Mary fixed at i'lO from freehold or 
copyhold ; by a later statute an annual income of £20 from 
lands held on a Ufe lease is put on an equaUty with this 
ijualification. The principle that the courts hsve only tu 
decide according to law, and that they have of themseli 
to interpret the rules of law, is common to England and.) 
Germany, (2) 

m. The control of the police power hy law led 6vea 



(2) Af t« tho detaila nf the legal or- tbetigbtofUsuingnilcsintliepi 

BnDization of the judicial ijertem, t(. at the adminiBtratioii of Joal' 

Guoiat. "English Verwaltuagsrechl," Gneiit, "VerwaltnugsjuitU," m 
ii. 0. 6. As to the farther cxlensicin of 
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the Tudor and Stuart eras to an innumerable Beries of special 
police laws aEfecting security of life and property, trade, 
morals, luxury, the poor, labour, highways, etc., which in 
their outward form are very similar to the German imperial 
and country police regulations. But this broad system be- 
comes more and moro extended, aa every amendment has to 
be brought about by parhamentary statutes. Yet this legis- 
lation does not suffice, but needs rather to be supplemented 
in numerous points by reference to the old police functions 
of the magistrates, the coroners, the constables, and other 
officers of the peace according to common law, which all 
were fixed and determined by the practice of the administra- 
tion. The tendency to restrict aa much as possible in this 
department the discretionary powers of the officials, could 
only be worked out in part, and even in the most special 
police laws the introduction of discretionary empowering 
clauses was unavoidable. The " general clauses " which are 
indispensable to the German pohco administration are repro- 
duced in England for the moat part in the " powers of the 
officers of the peace according to common law." Special 
local police needs are provided for by local acts, and to a 
limited extent also by by-laws of the county and local boards. 
In London and in numerous provincial towns, for example, the 
urgent demands for a police for fires, building, paving, street- 
cleaning, watering, lighting, watchmen, and embellishing are 
met by comprehensive local statutes and by-laws. 

The influence of the class interests of the ruling gentry 
upon the police legislation is characteristic of this period. 
This is more especially shown in the legislation affecting 
game, which, in most immoderate exaggeration, goes even 
BO far aa to inflict death for the most serious poaching 
offences. And secondly in the poor law legislation, which, 
in order to alleviate the burden of providing for the poor, 
which fell upon landed proprietors ever since Charles the 
Second's day, allowed a division of parishes into small town- 
ships and hamlets. The narrow-minded treatment of the 
right of settlement and the system of removal, which begins 
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with 13 and 14 Charles II. c. 12, and is continued under 
James II., is declared to be permanent by 12 Anne, c. 18. The 
further series of statutes is also pre-eminently occupied with 
the difficulties of an ever narrower and stricter right of 
settlement. In a similar spirit by 3 and 4 William and 
Mary, c. 12, the right of appointing overseers of highways 
vaa vested in the magistrates instead of election in the 
parish union. Moreover, the codified highway regulations 
of 13 George III, c. 78, retain a mixed system of enforced 
labour in connection with the highways and of highway 
rates. Other characteristics of this period are the endeavours 
to regulate more exactly the judicial functions and procedure 
of the justices of the peace, to make the decisions of the 
magistrates in courts of first and second instance as a mle 
final, and to secure the obedience of the constables and other 
executive officers by the express threat of disciplinary penal- 
ties ; by all which the range of the pohce laws is more and 
more increased. (9) 

IV. The regidulioH of the Jtnandal power by law is based 
still upon the distinction between the King's ordinary and 
extraordinary revenue {Blackstone, i. e. 8). 

The ordinary revemie includes the old hereditary ineome 



(3) The rariKii of poll 
cieaecd to earh a biiuudleaB 
that they can only be surveyed in an 
exposition of tbe tnagiBleriol offlcH! as 
it now eiiats (et. Gnuiit, " Sdf-Qoveni- 
ment," chap, v, pp, 189-517, 3rd eiiit,, 
lS71,and the seotions dealing with the 
polioo odniiiiiBtnttioD in the tonuB, aec. 
107, the pauper police, sec. 119. the 
police for public noallh and building, 
chap, it, the hiehaay police, wee. HO). 
The far-reachiDg eitent of these lawe 
stands also in connection with the ad- 
minietrative jniixdiotioD. The police 
jurisdiction required very special rules 
for dcciiliug each particular casv, and 
on tbe other hand Tor the iiracticol use 
of tbe magiatraleB, their clerla, tind 
under ufficinls, it wu necesiary that 
tbe lans, which were to be applied in 
each single ciue, should be found in na 
complete and compact a form as poa- 



period w so artificially ftntoed t 

can only be understood in a de 

ei position. The nxliited hig^lnij, 
re^ulutiona of the year 1773 ■till li 
tarn the syetttn of manual labour (fti 
tributions in kiDd),yet allow hiwtr 
to be paid In acquittance of % 
labour and serrioos, and ) ' 
eipenjM by a highway rate ,_ 
is extant a calculation of the j^ 
1614, according to which the valm 
service in kind is computed at £3SlJl 
tbe moneys paid in lieu thuMf ft 
£287,095, and the bigliw&y IsM I 
£621,504.) The necearitT fiw r~ 
atrut^ting roods, whiob h»d bepa 
make itaolf felt, was regnl»tc4 I 
local acts, by which comniitl 
formed for this purpose, tbe n 
being magistratia and interestnd ■_ 
A general lupplementM; Ml' 



Bible. The poor law legislation of this 13 George IJ 
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of the King, the original property of the State, which belongs 
to the King independently of any vote of Parliament. This 
original property haa very considerably decreased in conse- 
quence of the great alienations of the demesnes, the abolition 
of feudal incidents, etc., and now displays merely a shadow 
of past greatness. Yet if it had been only properly managed 
it could have sufficed for the royal household. But through 
careless management, the Crown lands were, under George 
III., HO heavily burdened with debt that this monarch pre- 
ferred to assign to Parliament by agreement (1 George III. 
c. 1) the administration of the Crown estates, and to receive 
in exchange a fixed sum from the State revenues (civil list). 
This arrangement, which was made only for that king's 
life, has, on the accession of all his successors, been 
renewed, though under different conditions, but always only 
aa an arrangement pro tempore, which reserves to the Crown 
at every change of Government the option of taking back 
the hereditary revenue into its own keeping and manage- 
ment. (May, " Const. History," c. 4.) 

By the extraordinary revenue is understood the income 
derived fi-om direct taxation, customs, and excises granted by 
vote of Parliament. The great and constant needs of the 
State in the eighteenth century, and the rise of a national 
debt, no longer allowed the machinery of the English State 
to be dependent upon periodical votes of subsidies, which the 
Lower House also no longer needed for the sake of influence. 
In the course of the eighteenth century, accordingly, all the 
subsidies that were till then temporary passed into permanent 
taxes ; the taxes and custom dues to be raised after that time 
were no longer "voted," but were raised for the State coffers 
by operation of law. It was only on the introduction of the 
modern income tax and the legal regulation of the new 
customs tariff, that a movable form was again provided for 
a moderate portion of the direct taxes and certain articles 
included in the customs tariff, so that perhaps from one-tt;nth 
to one-seventh of the revenue ia dependent upon the vote of 
I Parliament. With the regulation of the customs and taxes 
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by law, the most precise specialization entered also into the 
financial Btatutes, which detennined tbe sabject, object, mode, 
and measure of the tax to the very confines of possibility. Tlie 
influence of the r ul ing class here shows itself in refusing each 
and every new assesGment, and eoneequently in the decay of 
the old land tax, on the other side in an immoderate increase 
in the excise and customs, the last named in the proiectin 
interests of great manufacturers and landowners. (4) 

Strict regulatiou by law is also applied to the system <rf 
local rating, in which, by many hundred statutes and by the 
practice of the courts, subject, object, and method have been 
exactly laid down, and the local authorities are allowed do 
autonomy in fixing tbe rate of taxation, hut may merely make 
a calculation of the annual need and co-operate in assessing 
tbe rates and taxes. 

V. Lastly, the ecclesiastical power and aipremacy was Uraiteil 
and controlled hy the Acts of Supremacy and Uniformity of 
Elizabeth, and the supplementary statutes of the Itestoration, 
directed towards upholding the power of the State against 
possible encroachments of the ecclesiastical authorities, by the 
statutes of priBinunire, Mortmain, and other similar statutes. 
The Act of union with Scotland added a guarantee of the 
permanence of the constitution of the Anghcan Church. (5) 



(i) CiutomB became ponnanent tnxes 
by 9 Anne c 6, 1 George 1. c. IS.nnd 3 
Georgo 1. c 7; with 27 George lU. c. 
13, tbe eystomatia cuatomB tunff begin. 
The nid subiidieB, titliei, nnd fineentbg 
were bflWilliaiD and Uarj.o. l.nuide 
fixed taxes, in the cose of vhich the 
enntributioni arising frnm peiBon&lly 
were almost ostirely vuvcd and tbe 
nnn ao-ealled land tax iraa levied upon 
the countiei and townB, by 38 George 
III. c. 60, olianged inki a permaneut tux 
upon laoded property. Into tbe ptuoe 
ol the periodioai sabradicB oame, aftiir 
1797, a legally fixed property and in- 
oome tax, but with a varying scale. A 
houEw and window tax waa introducx-d 
by 7 William UI. o. 18, a* a permanent 
tax. In like maimer tbe oimumI taxtt 
(tbut is, B group of taxc^ levied uj«n 
provlBian^ articles o( Inxuiy. and liaiiv) 
were iattoduoed as the financial nuedi 
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incroaxtd, and codified i 
m. c. Si. In like manix 
etamp dnties (cf. Tocke. " Gesob dct 
Stcuem des brit. Baiefas." Lcipii;, 
186G). The alleged " constitutiDiial ' 
principle Uiat the Padiamenta hat 
BDnnaUy to vote all the rpveune tn tb* 
GavemmeDt has in Qormai); aiiaMB 1m* 
from the Gngllab pattern tbau (t< 
conTasioQ of the old periodical niba_ 
voted by the Liuidvtfttide with L 
mmlem system of taxes rrglUkUj j 
law, whioti latter is alone adlafr^ 
and pnuiticable for our modern B 
organization. The constaiil mlat ' 
of votea of mjbaidiL>8 for bkxe* cl 
by statute is an inexhau«t>bla • 
of eonfusiOD. 

(S) Cr. Onelat, "EngtishB Tmk 
Beoht," iL e. 8, and bolow. Chap 
Xlvil 
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In spite of the BDormouB extension of this legialation, the 
original rival reiationa aubsiHting between law and ordinance 
in admini strati ve law remained fixed and eatablished. The 
acti\"ity of a State can, in spite of all endeavours, never become 
exhausted in statutes. Society rather, in its varyiug phases 
according to time and place, requires an ever fresh activity in 
ordering or prohibiting on the part of the State. And what 
the executive has to order in individual caaes, it can also, in 
eases of a similar kind, command or forbid by ordinance. 
The requirements of civil hfe remain accordingly an inex- 
haustible fount of new rights of ordinance. In consequence 
of the misgovemment of the Stuarts, however, we find in every 
case where the executive power addresses itself immediately 
to the person or property of the subjects of the State, the 
English legislation so extremely specialized, and the depart- 
ment of intt-rnal administration so extensively preoccupied 
and overgrown by legislation, that the field for an independent 
right of ordaining appears exceedingly limited, so that English 
jurisprudence made tlie error of holding that the right of 
ordinance only existed for the purpose of " executing the law." 
And thus the blessings of legal regulation and control became 
a galling fetter, which gave the English administration an 
unwieldy character, that could only be gradually removed 
by a more intimate bond of union between ministry and 
Parliament (Chap. Uii.).' 



* Tbnt the relation between Ian and 
ordiDODce, oa it was estsblibhsl at the 
close of the MidJIo Afjt-n (aljoi o. p. 22). 
Temiuneii olwi imcliiui;;''!! iii Kii^-IihhI, 

baa been Jlrll^.■l []• i-(, '■\iTwaI- 

tiiDg, JilrtiK. 1;. ■■lll^"■ L-" ( l'ii;'.i).'"hiip. 

of justice liy Uu: civil uiui criminal 
tribtinalB is explusivclj depend cut upon 
tbe rules laid down by the legislature, 
whilst in the deportment of odminis- 
tiatinn, ordlaaDce remains binding for 
State olGciuls and subjects so far as its 

Eiovince bu not been alrcadj oocnpied 
y a poaitiTe ndmioiatrative law. But 
tbia was in Kngland tbe case to such 
a wide extent, that the right of ordi- 
nance, appear* even in Blackatone only 
■B a supplementarT funcUon. With re- 



gard to the fontlB, the English ordi- 
nances aru ulmost identieal with our 
own. The ordinance appears either in 
tbe solemn form of a royal resolution, 
countereigned by the whole minitttry 
(order in council), or as a oabinet order 
witb the connter-eignatnre of the head 
ttt a department (warrant), or as b dele- 
gated right of ordinance, moat &e- 
(fnently of a aecretary of State. In 
like manner the division into inde- 
pendent ordinanoea. eiecutiie ordi- 
nances, and the ordinanoea reserved 
by law is in England identical with 
ours in Oermany. The department of 
diatrict and local police ordinanoei, oa 
the other hand, is muoh moi 
than in Germaoy. 
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CHAPTER XLVTI. 

III. ^tc €onn£tiion of ^obcietgn l^igbts iot'il] Uocal 
JinBiitutionfi— S:j)£ Sck'sirm of ^tlf-gofarmnunt. 

Ab the exercise of sovereign rights must take place accordifig 
to geogrftphical districts, the State needs executive organs is 
the greater and smaller unions of the comities, hnndrtds. 
towns, parishes, and villages. SiDce the Anglo-Norman times 
these functions have in England been taken more and men 
from the vicecotnites and baihffs, to be discharged as far ai 
was possible by the parishes, and, in their further developm«it. 
principally by individual officers chosen from the resident staff 
of the communities. The English unions of parishes an, 
however, not privileged to regulate their own police system, 
poor-law boards, and rates according to their own will, but 
they exercise legally limited authoritative rights in their 
capacity as indirect State officials, and raise and extend tbeir 
rates according to a legally determined scale, for legally deter- 
mined objects. English self-government has accordingly 
formed itself into a system of offices and rates, regulated and 
determined by law. 

If for this system (which even in England has never been 
legally defined) is used the expression sclf'-i/oiemmeHt, thew 
will still be needed a distinction between viagistrrial self- 
government, which is pre-eminently meant by the term %(li- 
govemmtnt, and economic self-government, which haa its centre 
in the system of local taxation and the asBeesment and em- 
ployment of that taxation within the respective unions. 
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I. iKlagisiErial stU-gobEtntntnt is bound up with the high 
offices, which arose as early as the Middle Agea, the com- 
petence of which is regulated partly by connnon law and partly 
by statute. The English central goverument had, until quite 
recent times, no other organs for provincial, district, and local 
government than these offices within the several communities. 
For this reason they all have this characteristic, that heiug 
free from every element of manorial jurisdiction or manorial 
poHce control, they are regarded as pure official functions, 
and are subject to the civil and criminal responsibility, 
the right of control, the right of supervision, the disciplinary 
control, and the right of dismissal, almost exactly correspond- 
ing to the German notion of " Mittdbare Staatgbfamten." Of 
this kind are the following offices : — 

1. The ancient office of sheriff, Vtcecomes, which indeed has 
lost its important ancient functions in the course of centimes, 
but which still continues as a subordinate judicial office for 
summonses, executions, and for carrying out the sentence ot 
the law, with the presidency in the still nominally existing 
"county court," a right of precedence, and many remnants 
of an old vice-royalty. The office is annually filled by one of 
the great landowners of the county.* 

2, The office of the lord -lieutenant, the modem vice-royalty 
of the county, is filled by one of the most aristocratic land- 
owners in the county, practically for life, and with powers to 
appoint the officers of militia and the commissioners of the 
militia department, who for the most part are also on the 
staff of magistrates, just as the lord-Heutenant is, as a rule, 
made first magistrate, aistos rotulorum. 



• In thfi ma 
the Hberilf hoa 
department of the 



the "civil ooTirt" of 

V become aa acceBBorj 

I law ooart^ 

maniiig the juiy. For theae ourront 
□fGeial foDctiang ho appolnU !at the 

Seriod ot his year of office ob hie 
Bputy an undur-aheriff, wliow law- 
yers office IB the peotral bureau, bom 
whii^h an! issued the various orders, 
earried out by the bailifls of hundreds, 
but in whose elead bound baiUBa gene- 



rally discharge the greatest part of the 
detail buBioess. Thus nriaca a pro- 
cedure not unliie that of the French 
huUnen. In like manner the sheriff 
was responsible for the appointment of 
the oIBcers of the county prison. The 
offline of sheriff signifies accordingly in 
the main a right of appointing to a 
DUtnbeT of lower offices, wbieh axe thus 
withdrawn from the ministerial patnni- 
age. 
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3. The office of justice of tke peace, dependent npon the 
royal commission of peace — the life and eoul of the district 
administration, with almost unlimited functions for examimng 
criminal cases — as poUce magistrates, as court of higher in- 
stance for the parish, as district government hoard, and as 
a criminal court with a jury in the quarter sessions. 

4. The ojiee of coroner, whose principal duties are those 
of a commissioner of inquiry, wherever unusual deaths have 
occurred, with a jury from the neighbourhood ; anomalously 
not appointed by the Xing, but elected by all freeholders in 
the county. 

The oflice of constable is subordinated to these magiKterial 
officers of self-government." As subordinate officers, though 
in a more independent position, are to be regarded the church- 
wardens and overseers of the poor and of highways, who, in 
their principal functions, belong to the department of economic . 
self-government. 

This official system is supplemented by a powcrfal bond of 
connection with the people, namely : 

The immediate activity of the middle classes as a jury in 
civil and criminal cases at the assizes and at the qtu 



The grand jury in assizes and quart) 

The participation of the whole people in the duties of 
cuting and giving evidence, which liability is enforced by 
justices of the peace against the proper persons, by bint 
over to appear and prosecute. 

Finally, to these are added the activity in the assessment 
commissions for the land tax, which, since the civil wars, 
have, both in the persons comprising them, and in their 



1 
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procedure, become more and more identified ■with the oEGce 
of justice of the peace. The same system is extended to the 
asBeased taxes, aa well as to the income tax introduced by Pitt 
at the close of tlie century. 

The independence of the higher officers of self-government 
— and thus the independence of the local government itself— 
results not from the freedom of their decisions, and not from 
an autonomy such as arose in Germany in former centuries 
for provincial and district unions, as well as for towns and 
villages. The independence of self-government is rather 
entirely founded upon the position of the honorary oiHce held 
by the officer, which, by the fact of his tenure of it, grants him 
a judicial independence, and whichj in conjunction with the 
administrative jurisdiction (Chap, xlviii.) developed in the 
coarse of the eighteenth century, has had the indirect conse- 
quence, that the honorary officer can, as a rule, be only made 
responsible by judgment and law. 

II. (Sionomic sclf-gobetninenl is primarily rooted in the 
economic communion of the small country parishes and in' 
the spiritual needs of the ecclesiastical parieh, which latter 
in England was pre-eminently the basis of a local parochial 
constitution. But legislation in early times made the moat 
important and moat valuable police functions touching 
paupers and the regulations of high-ways and bridges, the 
object of general regulations. This is influenced by tho eajly 
introduction of payments in money into tho English local 
government system. Tho economic self-government is ac- 
cordingly rooted in the system of local taxes, which appear in 
the eighteenth century in five separate forms — 

1. The Church rate, which has retained a more autonomic 
form, and is voted by the vestry according to annual require- 
ments ; on tho model of this the later poor rate was created. 

2. Tho poor rate, dating from the statute of Elizabeth, is 
assessed by the overseers of the poor, according to the neces- 
sity of the case. In the years 1748-1750, it attained an 
average of ^730,000; in the years 1783-1785, of i;2,000,000; 
and in 1801, amounted to £4,000,000. 

VOL. :i. 2 a 
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S. The coimiy mte, consolidated by 12 George 11. c. 29,1 
a district rate for the courts of justice and police, is raised 
upon the scaJe of the poor rate, and amounts at the close of 
the century to about .£200,000. « 

4. The horovnh rate, for the muuicipal, judicial, and polijH 
administration, is raised upon the same principles. ^M 

5. The highway rate, supplementary to labour in kind. Jjr 
the maintenance of the highways, now amounts to a coneider- 
able sum, certainly more than £500,000. 

By hundreds of statutes and by the practice of the courts 
the nature of these local rates has been established as reat 
taxes, all which are to be raised from the "visible profitable 
property in the parish." According to a later report (1843), 
there were not less than 180,000 paroeliial officers annually 
employed in connection with their assessment. Their total. 
however, at the close of the century exceeded the already 
antiquated land tax by more than four times the amoast; 
in the year 1803, it came to £5,848,000. These taxes are 
further supplemented by the rates levied by the overseers of 
the poor and highways, whose offices were instituted in the 
period of the Tiidors, and who, as taxing officers of the 
parishes, take a somewhat more independent position. Their 
chief function is to assess, raise, and apply the local taxes, 
and to summon the vestry to pass the necessary resolutions. 

Connected with these parochial offices and taxes are the 
vestries as organs of economic self-government. The pariah 
meetings developed themselves first of all out of the diurch 
rate, as these contributions were originally voluntary. But 
the contributions towards provision for the poor, which had 
their origin in equally voluntary subscriptions, were very 
soon turned by the Tudor legislation into legal obligatione, 
according to a legally fixed scale. There lacks accordingly for 
these purposes a sufficient object for independent parochial 
deliberations, and all the more so as the overseers of the poor 
are not elected, but are appointed by the justices of the peace. 
The case of the highway government is analogous. ~ 

chief current business of these vestries is confined to a 
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the parish rates, the degeneration, 'which is seen in the 
municipal corporations, is again met mth here, and tl;^ place 
of the parish meeting is more and more taken by permanent 
committees. Both legislation and practice have developed 
this formation of sdict vestries in the following directions : — 

Committees formed by custom, composed of quondam 
churchwardens and overseers of the poor, supplying vacancies 
by co-optation, were recognized by the practice of the courts 
as " good customs," and as legitimate representatives of the 
parish. 

By local and private Acts of Parliament select vestries 
became more and more frequently formed for individual 
parishes on the same pattern, as by 2 George 11. c. 10, for 
Spitalfields, the select vestry was to consist of the parson, 
the churchwardens, overseers of the poor, and such persons 
as had once discharged such an office, or who had paid the 
fine for non-performance. This example was followed by a 
number of further local acts. 

By special acts, on the re-building of churches, select 
vestries were often appouited of the ecclesiastical parish, apart 
from the old connection with the civil parish. By 10 Anne c. 

II, especially, a commission for the building of fifty churches 
in and about London, was empowered to form, mth the 
consent of the bishop, "a select vestry, from a suitable 
number of wealthy parishioners in each parish," which should 
afterwards complete its numbers by co-optation.* 

The increase in the poor law burdens and the numerous 
complaints brought against the administration, led, towards 
the end of the century, to the famous Gilbert's Act (22 Goorgo 

III. c. 83), which establishes new principles of pauper man- 
agement, in such parishes as are willing to accept the Act. 
By this Act the raising of the rates was separated from the 
current administration, and a system of paid f/itardimis was 
instituted. Several parishes might unite and form a union 
of parishes for the management of the poor, and organize a 
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workhoase with a view to putting industrial occupation ia 
the place of pecuniary alms.*" 

The centre of the economic self-government ia thaa to be 
Bought in the parochial offices, the discharge of which is 
uniformly enforced by law. 

III. ®t)t ntttssatg toIjESion bEtfatrn tftt magisterial ani 
Cionomic Stlf^gobcmmcnt is brought about by the fact that the 
higher officers of the self-government form the court of higher 
instance of the parishes, so far as this is necessary for secur- 
ing the due execution of the administrative laws by the local 
board. This hierarchy of office supplements the administra- 
tive law, being bound up with the central departments ( 
State and the central courts. The local rating i 
completes the ^lancial administration in a rationallj' ordei 
relation to the general State taxation. Both elements t 
inseparably blended together, yet in such a manner, that | 
the one the character of the magisterial department is i 
cially prominent, and in the other the element of taxatiai 
is the chief factor, and is only controlled by the magisterial 
department. 

The whole system manifestly converges in the police ad- 
ministration. Tho police power has now become the imme- 
diate political bond of European society as now constituted, 
and is therefore in England as various and as comprebensive, 
and pervades nil tlie social relations of civil life in the same 
way as on the Continent. In England there is wanting no 
function of what we call the " Polizeistnct," yet witli this 
difference, that the police is not controlled and administered 
by agents of the central government, but by honorary offices, 
by men of property and education ; in the towns by unpaid 
notables, who have a permanent office by virtue of royal 



•• Gilbort'a Act IB the pnKern for 
the total poor law rcfonu in the niiie- 
leanth centuij. On the other haoJ, 
tho repieeeatutian or the mtepayerg ia 
the English borough Bdniiiiistntioii 
WKS liret inttituleil in tJio syetem of 
elected ropri)8Putati»w by the Muni- 
cipal Act of ISttS. The oiuotiou of 
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appomtment. By their e^Qciency, these commissions of the 
peace have thrust back from them the superintendence 
residing formerly in the central government, have transferred 
the old powers of the pri\'y council to a reference to the law 
courts as to questions involving legal principles, and have 
referred all else to a "correspondence" between the lord 
lieutenant and the Home Secretary. But the important 
element, which this local government brings with it into 
Parliament, is the intimate acquaintance with public busmesa. 
Quite three-fourths of the members of the Lower House were, 
down to the first Reform Bill, practical administrative officials 
in this sense ; not in the service of the party governments, 
but in a position of full independence, which even under party 
changes has maintained the integrity of the administration, 
and as a court of higher instance for economic Belf-govem- 
ment has preserved an impartial character. 

The weak side of the system is certainly to be found in the 
escontivo organs and the ministerial officers of the local gov- 
ernment, especially the constables, who even in the eighteenth 
century were reduced to such a Gubordinate position, that it 
was only too frequently necessary, by the imposition of fines, 
to force men to take the ofdce. Complaints against the 
overseers of the poor and of highways, in consequence of their 
reluctant, negligent, and mechanical method of discharging 
their duties, are in this century very frequent, A certain 
want of spontaneous activity is on this account also observable 
in the administrative system of the municipalities.' But 



* In tliE' urbsn parishes tlie svetem 
of clinrohwiuiiciiH and overseiiis of tlie 
poor and of highwuye, as woU as the 
rating indiiponasbly conneatcd tlmre- 
vitli, ifl Bimllar to Uiat in the country. 
But it muat be remembered thnt this 
new fonuation hod taken its own inde- 
pendent roarse, without any oounectiun 
with the old municipal goTemment, 
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'court Icet, served For the jodieial ami 
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pariahus. this sepamtion was eitornall; 
noticeable, as every pariali, for the 
purposes of poor law and highway ad- 
min Lstration, did not form a mere 
JDiUtcr of the town, but an iudepen- 
ent community with indapcnuent 
rights and duties. The citiscos, too, 
for these purposes, consisted of persons 
of diffiireut iiOBttions. The duties of 
the pnrish were peiformed, and a. voioe 
in thevcstrywos enjoyed by all puish- 
ionera; whOst ashore inthemunidpal 
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in general the excessive number and the variety of the 
smaller offices and the jury service kept alive even among 
the enfranchised middle classes a knowledge of pubhc bosiness 
and an interest in it. 

Scanty as are the statistics of the eighteenth centorj, they 
yet allow of an approximate estimate of figures. We find at 
close of the last century in England and Wales 3800 active 
justices of the peace (among them dukes of royal blood and 
numerous lords) ; at least twice as many gentlemen as miUtia 
ofGcers, deputy-lieutenants, and sheriffs ; about 10,000 jurors 
at the county assizes, and four times a year at the quarter 
sessions. And then in about 14,000 parishes and townships, 
changing once a year, at least one constable, an overseer of 
highways, two chui'chwardens, from two to four guardians 
of the poor, and other sub-offices and cummittees — perhaps 
about 100,000 persons, who were employed in assessing tasea 
alone. The sum total of this activity forms the material 
part of the internal government of the country ; aU develop* 
out of the simple elements of the State as it existed in t 
Middle Ages. It is the " State " in those functions, whi 
transform the character of society, and accustom the peo] 
not merely to run after money and pleasui'e, but to gain t 
practical underatandmg of, and the right sense for, what i 
necessary to the common weal.*" 

It is manifest to what an estent this personal activity in the 
service of the commonwealth must influence a body of electors. 



gooemllf only t« tlie capital burgoeset, 
or a almilar mnsll body. 
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that in the eighteenth century was limited to 200,000 at most. 
For this reason the county and parish unions became the 
most important sub-structure of the House of Commons, to 
which we shall again refer in Chapter 1. 
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CHAPTER XLVin. 

IV. ^Ije Bcbclopmrnt of (&e aumtnfstrattbc gjiitfsftirtion. 

Since the days of Magna Charta, a number of new adminis- 
trative principles bad been proclaimed in England, first in 
the royal charters, and later in assizea and in parliamentarir 
statutes, in the confidence that the principles thus laid dovm 
would be adhered to. Similarly, in modern constitutional 
charters, a number of " fundamental rights " are enumerated, 
in confidence in their bond fide execution. But England early 
experienced that, under a party government, these principles 
are not followed, and centuries later the misgoTemment of 
the Stuarts showed that even a degenerate monarchy did not 
bind itself to the most solemn legal sanctions, that the respon* 
siblllty of the ministers was not sufficient for this purpose, 
but that a special legal protection was needed by the subject, 
in order to guarantee the legal course of the innumerable 
magisterial acts, which day by day are encountered within the 
sphere of individual rights. 

The ordinary courts proved insufficient for thia purpose; 
for the ordo judidomm was limited from the beginning to 
customary methods of action (kgis aetioaea) for the protection 
of private rights, and for giving penal satisfaction. The 
newly created legal provisions for the exercise of the rights 
of political sovereignty, at no time came within the sphere of 
the competence of judge and lawmen or of judge and jury. 

Tho ordinary civil courts, indeed, serve indirectly to regul ate 
the limits of public law, so far as they render the offid 
answerable ifffho, by exceeding his official powers, inja 
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private individual, extra offidum. Furthermore the claims of 
the State upon the purse of its subjects are brought within 
the legal pale by the constitution of the Court of Exchequer 
as a common law court. The actiones adcersus Jiscnm are, in 
England, only addressed to the Lord Chancellor hy way of 
petition, but afford, in the result, a sufficient protection. 

Further, the ordinary courts of criminal law serve to define 
and interpret the public law by establishing, in their decisions 
as to high treason, sedition, assaults against peace officers, 
and other delicts against the State, important precedents in 
questions of administrative law, which no Government can 
disregard. In still wider spheres they decide, by their penal 
sentences on abuses of oflice, the competence of all organs 
of the Government. Still more extensively, they secure, by 
their judgments, the interpretation of the laws affecting tho 
police, customs, taxes, and royalties. In England this baa 
taken the form of a summary jurisdiction, by which one or two 
justices of the peace administer justice over the wide field of 
police excesses, fi-auds, and contraventions of tho customs, 
taxes, post, and stamp laws, by which means about the half of 
the police and financial law is placed under a sufficient legal 
control." 

This legal protection, however, is still insufficient for the 
needs of a constitutional State, because of the inevitable 
influence of the party system upon the Government. For 
otBcial excesses, malicious abuse of oflice, as well as other 
matters within the jurisdiction of the ordinary courts, form 
only tho minority of the excesses compared with the endless 
chain of abuse and mischief that may result from the tam- 
perings of a party Government with the police, financial, and 
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military powers of the State. England experienced this to 
exceae in the Middle Ages, but moat of all imder the Staart 
Government, The Stuart system of Government in this 
sphere also brought about the full development of a reliable 
legal control over all those parts of the adminietrative law 
which vrere exposed to the abuEO of party. The legal pro- 
tection afforded against it, forms, on the Continent, the sof, 
called atlministrative. jurisdiction — that portion of the politii 
structure that may he least of all overlooked. 

As formerly in Germany the first institutions of the kind 
were attached to the Imperial Court of the Holy Bom&n 
Empire to enable it to interpret and carry out the jxdi^ei- 
ordnungen of the realm ; in like manner the English control 
has become developed in the police laws, which form the 
centre and foundation of the system, to which are attached 
the less important departments in analogous applicaUon. 
But the administrative jurisdiction in police matters presup- 
poses the distinction between two materially different kinds 
of administrative laws, which may be distinguished under 
the names of police penal laws, aiul politx iidmini»tratiM 
laws. 

The first class, the police penal lawa, is addressed to the 
subjects, and comprises those parts of the police regulations 
which can be enforced by simple and direct commands and 
prohibitions. In this gi'eat province of pohce law, which is 
based upon daily recurring uniform needs of civil order, 
there was no necessity for new institutions. The summary 
penal jurisdiction of the justices of the peace handles this 
department in England in a short criminal procedure ou 
public prosecution, under the name of comivtians. The system 
of legal remedies by appeal, in this case, is in England 
comparatively limited, and has no special peculiarities. 

The other class, the jw^/cc administratire laws, on the other 
hand is addressed to the officials, and includes such needs 
of the civil order as cannot be satisfied by simple commands 
and prohibitions addressed to the subjects, but can be met 
only by magisterial orders, decrees, and measures ndaptt^l 
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H to the individual case, after previous examination of tho cir- 
H .eumstauces, expressed in England by the term order. 
B The magisterial activity is thus divided into the two spheres 
y of convictions and orders. A supplementary administrative 
jurisdiction was only needed for this latter department (for 
the administrative laws in the narrower sense), that is to say, 
for those laws and ordinances which direct the action of the 
officials. Tho legal control of magisterial activity can, how- 
ever, as experience teaches, be properly effected only withm 
the magisterial sphere itself. Even in the Norman adminis- 

Itrative system a considerable number of administrative con- 
trols had been created for this purpose, all of which reached 
their normal height in the Tudor period (above, p. 217) in the 
following manner : — 
By the disciplinary or corrective penal law, the officials 
were forced to fulfil their duties as required by law, under 
pain of dismissal or summary punishment by fine. 
By virtue of the superintendence ex o£icio an illegal or 
improper act of the authorities is annulled or altered by the 
superior court or council. 

A remedy of complaint finally arises through the double 
position of the court or council exercising the supervision. 
An illegal or improper administrative act is quite as oftou, if 
not oftener, invalidated on the motion of the injured party as 
it is officially. 

In the Tudor epoch, in addition to the common law courts 
as the higher court of the justiciar^ pacts, the Privy Council 
was a general supervisory court of higher instance, in which 
eomplaints might bo lodged, and which subjected the adminis- 
trative acts of tho lower authorities to a revision, annulling 
or altering them according to circumstances {vidfr, p. 218), 
The gross abuse of these royal powers under Charles I. led, 
however, to the abolition of the Star Chamber (16 Charles 
I. c. 10), whereby every jurisdiction of the King in council, 
and every kind of legal decision, on complaint, petition, or 
otherwise, is withdrawn from the Privy Council; so categorical 
was the language of this Act, that no minister of the Crown 
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dare countersign a writ which decided a legal qnestioa in 
dispute, withont immediately exposing himself to impeach- 
ment. Bat, as the lodging of complaints before the King on 
appeal was still constantly in use by injured parties, and u 
such an institution was indispensable for redressing just 
complaints in the administration of the country, it was 
accordingly henceforward exclusively left to the justices of 
the common law courts to issue the proper writs, in the name 
of the King, in complaints on appeal." The modern proce- 
dure was formed readily enough from the continual connec- 
tion of the royal council with the common law coarts, in 



• The limitation and deflnition of 
this lultDiniBtnttive jaiiedii^tbD in de- 
pendGUt upon on interpretation, wliich 
the courts of oommon law hod to give 
to the complex atat. 16 Charles I. c. 10. 
In tlio pmuuble,jKh'ff(mtor(Hgjrc«fion* 
made io the King or to Jut eounctl, aru 
spobon of. aud f nrther a prohibitioo, Eijf 
Ei\g}iih bill, petition, artick*, libel, or 
any arbilran/ way to determine or diipote 
tif landt, goods, etc., to dettrmine any 
matter or Uiing I'u thx mid scurf bg any 
judgment, »eni»nee, order, or deeTte.&x., 
with eiprccs reserration of a luibeat 
RorpiH iu UBtCB of aireet — that is, nil 
Borts of complaints againrt material 
decrees of the ailmiuistiation, nhicb 
immediately rontaiu au ciuroaobmcnt 
(iQ the property or tlie liberty of the 
pereon. Ueniu the courts of common 
law have, however, secured to tliein- 
BelTo» au nnuBUftUy wide diiorctinn 
relative U> Ihe question of lodging 
complaints aiul proving facte, oi well 
as with regard to the practical needs 
of theadminiBtmtioD.and furthermore, 
vliL'ti in doubt, have followed the 
maxim : honijudiciK eil ampliare jwi»- 
dieliotiem. Tne EngliBb ceulral courts 
thna took np a position analogous to 
that talien in Germany bj the Mfieh- 
*hofriUb and tlie Reidukamjnergeridtt 
as a Bupreme court of nppcol in com- 
plaints arifliug from irapetial und pro- 
vincial police laws. Here, as well as 
in EngULnd, these qneations of admin- 
litntive jurixdiction form their own 
xpecial department, quiw distinct from 
the ordiaaty civil aod criminal juris- 



diction, and display the following cl 



The ordsT (police- resolution, aon- 
maDd.-or other udraiuiiilrHtiTc deoe*} 
is Uio resolution of the nuthorUlMH^ 
to their own legal coiupetoooe. uidM 
cording to the nature of it tll« II 
etepa to be taken vary. ^ 

The adminislrativo complaint it M 
cordingly charaet«rixcd oa being ■ 
subsequent testing of a drertlmm ttt^ 
authorities from thu point of v' 
its legality (reriiio injure), 

Thtzc is on that acnuint tuxn 

the rocognitlon of an indjvidiml li^t 
but a TucTsfa for wrongflil applkmttoa 
of the rules of administrative ami tbe 
maxim lot tunt aelionri i/uot tunl Jw» 
is not applicable in this cose, tiot ft ii 
an itnploTrUio officii jtuiicU, uiiifnmi IB 
all its putt, eonaiiting in an upptsl l« 
the bigW anthorities. 

Because, therefore, the questico is 
one of the subsequent leeting of hi act 
of official authority, the dwiainns el 
the snperintcnding antborittes am hcU 
to be concnrrent, and tbetu doss Mt 
arise a rr* judicata infer partet. 
this reason the ordiuatj proec rf t. 
aro not nsurted to, but (as ib tka (L. 
man Jteicli^ricbte) a pnioedonl 
writ of certiomri, writ ot mand 
and other supplementary writs. 

Finally, the legal conploint is limited, 
according as pcaotical nenls roquija, to 
moreimpnrtsiiIca8rs(cuu»ilHrviniHl 
alronum.BS the pmctiooof theO«aM^_ 
court called them), that ia, spc " 
ground which U ktiown by exn 
to be cxpoeed to the abuM of p 
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the person of the Chancellor, through whose uffidiia the 
writB alao passed. Administrative complaints of the highest 
instance were now assigned to the jitstidarii reriis to be tested 
and decided. The highest court (generally the liing's Bench) 
became thns the supreme administrative court, not by virtus 
of the old ordinary competence of the courts, but by virtue of 
a newly created legal control for all magisterial and official 
departments, which arose only in the later Middle Ages (as 
in Germany). 

In England, as in Germany, however, it was soon found that 
a bench of judges, placed at a distance, can scarcely determine 
such disputed points otherwise than according to the reports 
made by the subordinate departments, and has accordingly 
little effect in redressing the abuses of the police power. lu 
order to give effect to these legal complaints, there was needed 
rather a further development of the magisterial system in the 
provincial and local spheres, such as was formed in the 
larger German provinces in the seventeenth century by the 
permanent VcricaUungacoUegieu. 

But in England no " separation of justice and administra- 
tion " was necessary for this purposo. The ofBce of justice of 
the peace was originaUy at once a police and a judicial office 
{cvgtog et jiisticiarins pacis). It had further developed itself 
in this spirit. It now comprised and combined in itself a 
power of preliminary examination, a police magistracy, and 
a court of higher instance for the parochial government ; the 
quarter sessions were at once a criminal court and a county 
government board. There was no reason for altering this 
system. For the justice of the peace stands near enough to 
the local police to be able to examine into the necessity and 
the reasons for any police act; he is placed in the midst 
of civil life, that he may keep himself free from hiu-eaucratic 
partiality. He possesses, moreover, the full independence of 
the judicial oEBce by bis property, and in like manner the 
permanence of the judicial ofBce, since the honorary official 
cannot be dismissed on party considerations. The experiences 
made on the latter point in the Stuart era were so dis- 
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couraging, that no later ministry in England ever again 
attempted to diEmiss the justices of the peace as a party 
measure. Habitual activity and eo-opcration on the bench 
with others in discharging the magisterial duties combines in 
the honorary office the sense of honour and duty of the higher 
clasB, and the same feelings of a professional justice, in one 
single person, and thus produces the character of the jadidal 
office in its best form." 

In consequence of this permanent combination of a police 
and judicial office, the administrative sphere in England 
retained the name and character of v. jurisdiction. As in the 
cfinon law the name jurindiction was retained for such fimc- 
tions of the higher administration, so here also was the form 
and spirit of an administration of justice preserved. 

All decrees of the police authorities, which affect the person 
or the property of the party concerned (distinct from mere 
formal decrees, precepts, warrants, etc., by which proceedings 
are begun), are issued in the form of an order, i.e. a formally 
framed written resolution, drawn up by a clerk, and in more 
important cases signed by a second justice of the peace as well 

Against this order, from which in the Tudor and Stout 
epoch complaint could be made, as a matter of course, to the 
Privy Council by removal of the action by writ of certiorari, 
and only in exceptional eases by appeal to the bench of 
justices of the ijeace, there was instituted in the eighteenth 
century by numerous parliamentary statutes an appeal to the 
general and quarter sessions of the justices of the peace. 



•• la GcrnuiD<r the deyolopment of 
the magiBtcrinl BjBtetn went baud id 
hand with tho nepatntioD of justice and 
odmiDiatratioii, aa tlje expcrietioe had 
been niado, that tho cqbIoiub, viewB, and 
procodiue of the judicial efBca were not 
Kuiteil to the adniiniHtnitioii, and viae 
vena. lu tho place of tho qaa-Ai of 
the CBDtml courts now came in Pnuaia 
and elaewbtre the Geheimf Staali- 
™1A, tho provincial Sagitrvngioollfgien, 
LttttdrSthe, etc. The neceBsily for the 
Bepuation of jiiBtice and admiuistro- 
tiou only BppUoB to the profeaBional 



to the EVBlem of honomry olBi^ca, ofm 
which the Engliali masiateriBl »jtum 
has been for conturiM built, and upw 
which it hoB arrived at fttll denlnp. 
ment. The reaeona why, aft«r an «!■ 
perience of two ceotarieo, the highn 
liODotar; offioe* cannot bit dealt with 
in respect of appoiutnetit and ilismiia*l. 
to Bait thu ohanaieB of party, arc giwa 
in GnelBt, ** tself-GoTomiuuiit." ob. ttk 
48a -• W—* 
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The controUing jurisdiction of the central courts hegina now 
to be curtailed, bo that the parties are generally prohibited 
ixora. applying to the central tribunala for a writ of certiorari. 

According to the Bystem of the eighteenth century, the 
majority of orders made by justices of the peace, in less 
important questions, are ipso jure final. 

The more important cases are adjudicated upon by the 
justices of the peace in their corporate capacity, in the greater 
and petty sessions, and in the great majority of these cases 
also this decision is final. 

Only in a comparatively small namber of disputed adminis- 
trative acta (now less than one himdred annually) the quarter 
aessione are appealed to, and in quite as few cases the common 
law courts. The course of procedure of police administration 
is as follows : — 

1. The ordinary administrative court of first instance is 
formed by the single justices of the peace, who issue orders in 
the police department, especially such as affect public safety, 
order, public morals, health, the poor, highways, water, 
field, forest, fishery, trade, building, and fire, and particu- 
larly numerous orders against begging and vagrancy, as 
■well as regulations of wages, servants, apprentices, and day 
labourers on the basis of Elizabeth's legislation. In many of 
theao cases an order of two justices of the peace is prescribed, 
■who then co-operate in the forma of a summary proceeding. 

2. For more important poHce-resolutions of a court of first 
instance the special sessions of the justices of the peace of a 
hundred form a kind of court of intermediate instance, the 
periodical formation of which falls aa late as the eighteenth 
century. The older laws had already provided for a meeting 
of three or more justices of the peace for certain matters. 
For the appointment of overseers of the poor even all the 
justices of the peace of the hundred were to be summoned 
together, etc. Occasion was thus given for a periodical meet- 
ing of all the justices of the peace of the hundred, which could 
also be practically utilized for the discharge of other admin- 
istrative business. The chief town in the hundred was 
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generally fixed upon as the place of meeting, a chairman ftnd 
a clerk to the justices were chosen, and the order of the pro- 
ceedings -was determined. Legislation since the eighteenth 
century has referred the appointment and confirmation of 
parochial officers, highway disputes, the grant of wine. beer, 
and spirit licences, and other matters requiring decision, to 
such special sessions, so that these sab-districts form an 
important intermediate stage of the ailmlnistratioD. 

3. The quarter sessions, which bring together all justices of 
the peace at least four times a year, are primarily a coort of 
appeal from penal sentences ; hut at the same time also a 
district goyemment hoard for tlie most important general 
business of the district : the making of the county rate, the 
appointment of treasurers of the county chest, and governors 
of the county prison and house of correction, for the issae of 
police regulations affecting the price of provisions, wages, etc 
(according to the system of the Middle Ages), settlement of 
fees of the county ofScials, granting of licences for povdecr, 
mills, etc., and the registration of dissenting chapels (1 Willia 
and Mary, c. 18) — a great mass of discretionary be 
ordinarily known in practice as the county business. 

AYith this county business is connected the hearing of 
appeals from the orders of individual justices of the peace 
and the petty sessions, whenever an appeal is expressly 
allowed by the statutes, as was generally done in more 
important questions in the adnjiniatrative statutes of the 
eighteenth century, with the farther clause that an applica- 
tion to the central courts by writ of certiorari should no 
longer be allowed."" 

The appellate jurisdiction of the courts of common Iftv 



••• Tliifl iiitcrpoBition of tho quarter 
BCBBions HB a ixiurt of nppcal tor tlio 
final decision uf ilupated oibcb ia con- 
nected with the Htriving after power 
of the dominant class. Wliilst the 
qtuirlor Bcwaifnifl only form a conil of 
bigber iiistouoe in a few etatntes of the 
prccedicg period, since the BvstoratioD 
tlic etalati'H mnrc and more rteqneotl; 
ilIIow an appeal to t!ie general Bcseione, 
which are now in obkcb of aunuuBr; 



conTictioDS the regfulaT court ct apptkL 
njul the court of higher itutBtioa be 
cumplaiDia Inini the otden bdOfb^H 
Even to-da; the h iitoricalt y eiulalDlU^I 
rule exUU, that an appeal tal^^| 
quarter aeuioDa only lin wheta ttSH 
expreaalj giTeu by Ia«, und that W^l 
remudv to tlio courts of eomiiiini bvlif 
writ of oeriiomrt ia only lukca ■«•;. 
where it is eiprcMly Utkim awmj ^r 
kw. 
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retireB more and more into the backgronnd, as fbe deciBiona 
falling within the sphere of the office of justice of the peace 
. become final, and at thia period is exercised in hardly more 
than one hundred cases aonually, ^vith the following distinc- 
tiona : — 

1, A writ of ctrtiorari is the normal legal method, by which, 
on motion, a police order that has been issued is sent to the 
higher court for decision as to whether the administrative act 
is in accordance with existing law, whether the court is com- 
petent, and whether the administrative law has been rightly 
interpreted. This constitutes, in fact, a kind of revisio in jure. 
This legal remedy exists as a rule for every oppressed party, 
where it is not expressly taken away by law. But even where 
no certiorari is reserved by law, it yet remains in force for 
cases of absolute incompetence and absolute nullity of pro- 
ceeding. It is also always employed, in the public interest, 
and can be resorted to by the ministry for the time being, by 
its attorney-general or other legal representative, (a) 

2. Against coercive measures by imprisonment the nni- 
Tereal legal remedy is the writ of habeas corpus, controlling 
not merely the question of arrest in criminal proceedings, but 
every administrative eseeution in police, finance, and other 
cases. As arrest is, according to the English system, the 
ordinary coercive measure for enforcing tiie regulations of the 



(a) It waa onljamce the time of the 
Retloration that thle legal leniett^ 
began to be withdrami fmm ptivala 
putiea. By 12 Chartte II. e. 23, 24, 
the right to a eerliorari was takun 
away in oertaiu taxation caBea. By 3 
nod + William and Marv, c. 12, «U 
biehnay disputes are tu beaeltliMl in 
thu couuty. and no indictment and no 
order aboil be apjieoled from by eer- 
liorari. In like manner by 1 Anne, c. 
18, dispnled quetrtions ai to tlie repuir 
of bridges; bat where *■ the right and 
tbe tide to repair is called in question," 
the matter may come by ri-port to thn 
Kiug'e Bench (5 and ti William nod 
Mary. c. 11). In this way acconlingly 
the legialation proceeds. The use of 
this remedy waa moreorer rendered 
djflluult by the higii bail Ti<quired for 



the action and other formalities (S and 
9 William IIL o. 33 ; 5 (ii-orge 11. c. 
19, etc.). In later statutes Uii; exclu- 
sion &om a right to a eerlioraTi became 
a standing clause. Tho exceptions, for 
instanoe, in bMtardy, excise, high- 
ways, poor, tutupifeo acli, t-to-, show ui 
ippellftte jurisdiction of the 
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wherevrr considerable interests of pro- 
perty, fundamental rightu, and prio- 
ciplea of public law are ioTolved. Tbe 
diQlculticH atteDiting the certiorari led 
in piaotice to a siuipler mode ; that 
the lower tribunal aent up a ipedtU 
case (italiii eaiuuf) lo the court of 
common law for the decision of tbo 
ijaeBlion of law. The nimpltrr mode 
has become very popular iii iiiodoru 
IrgpisiatioD. 




administration, the k-ibeas corpus in the central courts UxA 
the form of an universal legal control of the administiation 
in the stage of execution, (b) 

S. A general subsidiary legal measure is further a u-rit of 
infindamus for enforcing the injunctions of ailminiatrative law 
against towoa, corporations, and all other authorities and 
private persons, where the ordinary supervisory jurisdiction, 
the system of disciplinary punishments and that of the 
ordinary legal measures, proves insufficient. This supple- 
mentary writ fills all gaps, which owing to the unequal 
development of the police powers are to be found, especially 
in the municipal governments, and replaces also the measures 
of Zwangsetatiftirung which occur in our administrative 
systems in Germany, (c) 

This system of administering justice in the police depart- 
ment, forms, as before said, the centre of administrative 
justice. The numerous esperiences of the English par^ 
struggles have shown those weak points where partj influence 
threatens administrative order, and where, accordingly, the 
ordinary supervisory jurisdiction needs to be strengthened by 
judicial elements. The administrative pohce laws have at all 
times shown themselves as being most in need of legal protec- 
tion, and among these again the police Ucensing ayst^sm is 
especially prominent, as being particularly exposed to the 
abuse of party. The other departments of administrative 
justice ore analogous and supplementary. 

In the province of the militia administration, the depotj- 
lieutenants exercise in their special and general meetings an 



(b) It is the rule of common Inir that 
where the law empower* a justice of 
the peace to compel » ponon to any 
aetiau, nod the party there preaeut 
tefiue, the justice of the peace may 
Bend bim to gaol, until he obej (Hbw- 
kins. U. c. 16, aee.3). To avoid the 
hardship oF tliii adininiBtrstiTe com- 
pulaioD, the English itatiilca iniert in 
muuy tlioDeand clauses tlio penalty of 
fioes and dittmint, whereby toe matter 
is decided in a Buiumary manner. But 
imprisuQiUL-Dl lemaiiu evcrjwhtru u 



koheat oorpua ti 

oontrol. 

(o) There ia no point in the En^iib 
aelf^Tumment at which the exo(n> 
tioQ of the adminiatratiie tswa ia m( 
Mcored by MOreipoadiug nutMrnt of 
enforoemenL The other wriU of fr^ 
hibilioit, or 711a uarronto, «tCi, auppta- 
ment the legal oantioU, eapeettUy in 
the province of ecdL>Bia«tiaBl Mid Im»- 
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administrative juriadiction for dispnted questions of military 
dnty, immunity from service, etc., perfectly akin to the 
magistchal administration of jastice. 

In the province of the standing nrmy, the office of justice of 
the peace confines itself to the specific maintenance of the 
Act relating to recruiting and a few subordinate points. 

In the province of heal taxation, the special and general 
sessions of the justices of the peace are the ordinary tribunals 
for the decision of disputed assessments. 

In the province of the central taxation, for snch taxes as are 
to be raised by assessment in concreto, impartial decisions are 
guaranteed by means of the commissions of assessment. 

For the municipal government the writ of mandamus in 
many ways acts as a supplementary legal control, particularly 
applicable to illegal resolutions of the representative body. 

In the ecclesiastical department, the legal control is given 
by a recursut ah ahuau before a specially appointed eccle- 
siastical court (court of delegates), and partly also by writs of 
the central courts-t 

In its general resnlt the administrative jniisdiction makes 
the enforcement of administrative laws, so far as in any jwtnt 
there i» danger of a misappliealion of than for parti/, and 
especially for election purposes, independent of the ministry in 
power. The whole internal government of the eountiy is, in 
consequence, unaffected by changes of government and by that 

and CinsB, " Quarter Resiions." 2nrl 
edit. 1876, pp. 354-476) eumpriaes 
more than one honJrfd heailiDgs of 
appealB in odminUtratlve law, with 
intnimomblo Tariatinua buth in tiinca 
Bnd prooeduco. A table of legal reme- 
dies in tlie ocntral court, a« supremo 
adminiatiative court, a l&ble of caaes, 
etc.. would, porbnps, be ten times aa 
lai^, An attempt at a gjeteuiatia 
nrrimgemoiit baa been made bjGneist, 



"Engliah VerwaltungBrecht," vol. ii. 
chap. Tti. Otw Gennan go.CidliKl Fet- 
maltungi-jaTitdieUoa la parelf the re. 
(ult of the Deed for atreiigtheDing the 
contiot of the adminiitmtion, so fai aa 
IH neceaaary to ward off the abuse of 
nmgiatcrial power bv parliamentary 
parties- For the dailf action of tbe 
adminietiation in England alao, the 
luperviaor; jurisdiction and other od- 
uiuistratiTe coulrols are regarded as 
sufficient. No one has ever yet cnter- 
tuined the idea of a "system" of «d- 
miuiatrative junBdictioo. Tbe table of 
competeDoe for the Eeations nf the 
-'- "oea of the peaoe alone (Keeming 



'Self-GovcrmnBQt," Srd edit. 1871, 
chnp. T. sec. 7. Neither the English 
nor tbe French jarindiciion adminii- 
Iralivi bns as yet gone beyond the 
method of an empiric limitatloa, m 
need requin:^. 
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party influetice Avbich the majorities for the time being in 
Parliament could bring to bear upon tbe personnel and maxima 
of tbe administration. The experience of many centuries as 
to tbe disastrous consequences of the party-system for the 
internal government completed this laborious structure of 
legal controls in tbe eighteenth century, and thus gave the 
English constitution a foundation upon which tbe conduct of 
the highest State business could be left to changing cabinets, 
without danger to tbe stability of the administration, to the 
integrity of officials, and to tbe security of individual rights. 
Thanks to this intermediate structure, England, peculiar in 
this respect, has succeeded in preserving, in spite of all 
changes of party government, tbe impartiality and integrity 
of the central and local Government, a result which all 
imitations of this Parliamentary constitution have, as a role, 
failed in attaming, owing to tbe want of tbe necessary sub- 
structure. The English aristocracy has in no other point so 
tenaciously asserted its vocation to rule as in this ; the want 
of a politically educated aristocracy on the Continent baa in 
no other point been felt so keenly as in the deficient under- 
standing of these preliminary conditions of a coQatitutioai^| 
system. ^H 
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CHAPTER XLIX. 

y. Vltt ipinal OTonsoKtratfon of fbt lEluUng CDIass. 

As the influence of the dominant class had abready become 
established by the Bestoration, the imprudent attack of James 
II. only conduced still further to strengthen its secure position, 
which was based upon personal duties and taxation. The 
magnates of the land had, since the days of Magna Gharta, 
repeatedly appeared as the guardians and guarantors of the 
rights of the people ; yet never with such a complete and 
entire success as in the *' glorious revolution." As is the case 
in every political revolution, this one also was followed by an 
enhanced influence of the dominant class of society. 

With comparative moderation the gentry now make use of 
their influence upon the legislation to secure to themselves 
by means of the electoral qualification the control of the 
Lower House. By 9 Anne, c. 5, the knight of the shire must 
have i£600 annual income, derived from freehold or copyhold, 
the burgess in like manner £300 from real estate. The quali- 
fication for the office of justice of the peace is fixed at a 
higher amount, in order to secure to the landed interests the 
influence of the poUce power in the county. For the justices, 
who were counted by thousands, by 6 George II. c. 18, 18 
George II. c. 20, an income of £100 from freehold or copyhold 
is required, such freehold and copyhold being inherited or held 
for life, or at least for a term of twenty-one years ; no special 
qualification is needed for lords, their eldest sons and heirs, 
or for the eldest sons and heirs of a person possessed of an 
income of £600 derived from real estate. At this time arose 
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the custom among aristocratic familieB of giving, especial 
to the eldest son, that education in schools and nniversitl 
which through the office of justice of the peace leads onwu 
into Parliament. The justices of the peace thu3 qaolifieJ 
needed no longer the assistance of a body of jurists learned 
in the law {qvorum), and accordingly it becomes more and 
more the rule to appoint all justices of the peace with the 
higher qualification of tho quorum, and thus to make the 
appointment of jurists learned in the law superfluons in the 
commissions of the peace. A qualification with nnmeroos 
grades was finally laid down for the officers and commis- 
sioners of the militia. All other limitations of the gentry and 
their titles was left to the practice of the courts and to 
custom. 

Moderate as these privileges appear, when compared with 
the class privileges of the Continent, yet they are all based 
upon a well -considered system, calculated so as to concentrate 
every element of political power in a class essentially homoge- 
neous, and to close up every opening where a renewed attack 
upon their position might be apprehended. The significance 
of these institutions is, when they are viewed as a whole, so 
thoroughly patent, that it cannot possibly be misunderstood. 

1. The military power, above all, is secured to the ruling 
class by the formation of the militia under commissioners of 
£200 income, and a corps of officers of from i;50 to £1000 
income from real estates, eta. (p. S41). By its aide a stand- 
ing army is in an entirely precarious position by being depen- 
dent on the annual vote of supplies and the power of command 
in the Lower House ; it is led by officers whose patents are, 
at the purchase price of £4fi0 to £6000, from ensign up to 
lieutenant- colonel, only attainable by the sons of the gentry, 
a plan which also furnishes an honourable means of providing 
for younger sons. (1) 



(1) Tbe miatrust of the ruling ctoas 
wu ftt tbia point naturally increasi^d 
bj the growth of tho standing army. 
Its strength nf 16,000 msn uniler 
George I., oonwderBbly iaareaaed dur- 



ing the lOTCD ream' war Biid th« 
AmericoQ war. After the eloee of lb* 
lattor, 40.000 men vere kept oa foot 
in England and Ireland, who in coti- 
sequenoe of the mr* with Fnooe, 



I 



\ 



The Final Consolidation of tfte Ruling Class. 375 

2. The qualification of £100 income &om real estate as 
the necessary condition of holding office as a justice of the 
peace, further strengthened by a tacit renunciation on the 
part of the justices of all salaries and pay whatever, leads to 
a firm establiflhrnent of the ricil jmivers of the ruling class. 
In order to estimate aright the aiguificance of this privilege, 
it is necessary to call to mind the great extent of these powers, 
which control the whole internal life of the county and the 
government of the parishes. The magisterial gentry now 
thrust out the professional lawyers aa such from tha com- 
missions of the peace, and even give the presidentship in the 
criminal and administrative husiness of the quarter sessions 
to a chairman chosen from among themselves. To this must 
be added the political influence of the grand jury, which, at 
the assizes, is regularly composed of justices of the peace and 
analogous elements, as well as the office of sheriff, which, hy 
reason of the heavy honorary expenses connected with it, is 
only open to the gentry. (2) 

3. This influential position is still further consolidated by 
the system of enttiiU which, though existing in former cen- 
turies, only in the eighteenth century became apparent in 
its immense political and economic importance. The social 
tendency of the landed interests to secure to themselves the 
property in the land by means of long trusts, and to exclude 
others horn the right of acquisition, did not in England 
attain the fullest development, as the Crown adhered in 
principle to the alienability of the knights' fees (cf. above, 
p. 88). The inventive ingenuity of lawyers, however, found 

Q became a armndetahle tmnj. flolenoie* of mllitwy training and die- 

ide thtme the militia was at time* olpline. 
In a very decayed itHte, and tlina niay (2) The qualificatioa of £100 iu. 

*-} eiplained vbj in the regulaliona nt comu from real eatatecloes iint, iTiiWid, 

rOS Uie pnicbaw afateni of offiren i>ictade Divia dJ^itisB who nwu land, 

falentB appean slread; fully de- florgj, etc., and it not bindiug upon 

Tektped. From time to time we find the muoicipnl oommissimm of the 

^in the militia lystem Btrengtliened, pence; bat for the Kreat county union 

: alt eveuts lumoiently «□ for tlm it ghve tlie laniled gentry a dcfid«l 

mainl^natioe of iutt-rnal order and the BBciindimcy andaflnn political organi- 

preservation of a luUitury ipirit in the zalion, which, owing to the eoncui- 

uppet claasei. among whom persnnal rent powers of the coainiissione nt \be 

, oourage and good equipment could in peace, also pervades municipal life. 
-" B degree compenwte for Ihu do- 




the way to conBtmct entails, by which the maJienabUity ( 
the land is eettled in favour of an heir, and can, by constant 
renewal of the arrangement, be continued fi'om generation to 
generation. This preference, not in itself very estravagaot, 
kept back in England the natural deTelopment of tenon. 
In the eighteenth century, by commerce and colonial pos- 
sosHioQB, an immense accnmulation of capital had arisea, 
which the gentry, in order to gain political influence, invested 
for the most part in the purchase of land at home, for this 
purpoBG buying up the medium-sized and small estates. It 
was this combination that gave rise to the present accuma- 
latiou of real estates, which unites four-fifths of the profitable 
land in the hands of seven thousand of the nobility and 
landed gentry, (3) 

4. The gentry class thus built up from below, accordingly 
reserves to itself the exclushe composition of the Lower House 
by persons chosen from among it by virtue of a qualification 
of £600 annual income from land for the county members, 
and £300 for the burgesses. Still more effectually do the 
heavy expenses of every parliamentary election, and the 
system of unpaid representatives, wliich, since the seven- 
teenth century, owing to their tacit refusal to accept any 
remuneration, has become a point of honour and a rule, serve 
the same end, and thus render the entrance into the moi 
powerful body in the realm only accessible to the richer i 
richest members of the gentry. (4) 

(3) A clear Eiirre? of tlie dilGenlt 
Byiilcm of entnila ia given for Oerrnan 
leHdere b; Thomas SoUj. " Gmniitittze 
tint EagliBObeD liecbtH Qber GruDd- 
beBttK und Erbfulge." Berlin, 1853, 
knd also bj Von Ompteda in Uio 
-Pieuw. Jalirbflcher," 1880, vol. 
xlvj. p. 401 ty., toother witli s etn- 
tirtieal Bur»cy of resullfl arriTed at 
by Arthur Arnold {" Froe Land,'' 
1B80>, Tix. : TOGO landowncra, n« pogBCB' 
■on of 10,SOO estate! o{ more tbun 
1 of n 




[hui four-flfrliB of tbo piofltable soil 
in the Unittil Kingdom; tbe peers 
tklnne are in poeseBBion of almost one- 
fourth ; in Sootland five ptjers ate in 



posBesiinn of qaiUi o 
soil; one-balf of iCnglftodta it 
BB^ainn of 150 pergonv, ono-half ofn 
land in the poeBeaaiou of 75, ft * 
of Irclaad in that of 35 1 the i 
Ing &fUi of the soil is dirided • 
little more tlmn 100,000 v 
mote than one acre. 

(4) Uere. too, tbo ■jriein ia aShani 
to of Dtt&i>hinfi; arUtoTtutia pritikeo* 
to burdensome performuiaei. so m la ■ 
cerlain muiisure to buy them. It I* 
this tendency which, tdnoo the RmIm»- 
tion, mado a renunciation of taltlj 
a point of honour. The mnw ton- 
dHDcj with dulibofato prudeoc* Wt 
untouched the gross ahuBua of porllA- 
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6. Finally, tbifl poBitioQ becomes consolidated by o. second 
repregentution of the ruling rla^s in their most aristocratic 
heada by the hereditary peerage. If in the former century 
the peerage had become hut a powerful part of the gentry, 
there were now newly created by patent in the century from 
1700-1800 no fewer than 34 dukes, 29 marquises, 109 earls, 
85 viscounts, and 248 barons. The importance of this lies 
in the permanent influence secured to the landed interests in 
the legislature ; all that is feudal in it is only name and 
legal fiction, calculated to secure to the first families of the 
ruling class an hereditary seat in the council of the realm, 
and to regulate the manner of inheritance. The peerage thus 
formed is nothing but a second honorary representation of 
the gentry, independent of varying election influences, from 
whose ranlts it proceeds, and in whose ranks the whole family 
remains in the background, except the peer himself. The 
creation of 268 peers and S28 baronets under George III. 
denotes the climais of this position. (5) 



» 



nentar; c^lectionB. vhioh, even at the 
present time, niBlte every fteili eieo- 
tlon a p^unifu? sacrifice antouDting to 
KTeral tboiuiLDds of punndB. 

(5) Tlie manner in which the peei^ 
•ge could fltili be regurded as a eou- 
tuiUHtiun of the nubiUtj o{ the Middle 
Ages, is oharacteristio of the social 
OonceptioD of all pedigrees. At the 
time of the Beform Bill, amang 249 
lords no fewer than 188 aeaerUA tbem- 
■(>lvcB to be of the moditBTal nobility, 
■whiUl H somewhat atriet inveatigntiou 
by Bir Hunia Nieiilaa proved, that of 
the English peerage as eiisting in 1S30, 
only one-third were inooDteatably de- 
Meadod from the knighthood of Eliza- 
beth's reign, and among those only a 
small taction conld lay cteira to baro- 
nial descent The 9458 families who, 
according to a purliameotaiy inyeati- 
eation in 1798, were entitled to bear 
family arms, oerlainly conlain Domer- 
ouB elements which onrrespond to the 
lower nobility of the Continent, and 
who in their timo contrireil alio on 
the Continont to prove their '■ tourna- 
jnent and (chapter right'' But amaog 
ttiem the majority are families of the 



modern gentry, who have registered 
their arms according to the prescribed 
rules. Special huights-oorporutiom 
andgnilds, antonomia rights of family, 
property, and inheritance, by which 
in Germany the gulf between the 
privileges and the political datics of 
the upper classes became with each 
auocessive centnry more extemled, have 
certainly never existed in England. 
The popularity and the poUtioul infiu- 
eni-e of the great families kept this 
kind of B6lf«leception tia removed 
Uam the heads of society, and thus 
moderated the pretensions of tlie lesser 
gently. Every one knew, for example, 
that the male lino of the proud old 
Ptrcies hag beoome eitiuct no less 
than tliree times, and that the family 
name has passed on to the husband 
of the beiress-daugbt^rs: and that ths 
Percy, Duke of North Dmberland, cre- 
ated uiuler George IL, woa Sir Hugh 
Smitbson, son of an apothecary. The 
real genealogical tree of the peerage 
is farmed by the hereditary duties 
performsd by the owners of the landed 
estates for the sake of the ooumiou- 
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influential^ 



Side by side with this great increase in the influentiaF 
position of the ruling class there can be unmistakably discerned 
a relative diminution in the political and economic importance 
of the English middle classes, which, in the course of the 
eighteenth century, makes itself more £ind more felt. The 
influence of these classes in elections is, it is true, still of 
importance for the conditions under which the ruling class 
exercises its dominion over the executive, and for the spirit 
in which this dominion is employed, but yet it is only a 
moderating element. 

Throughout the whole period, the enfranchised middle class 
pre-eminently contained within it the elements which perform 
the jury-Ber\-ice and fill the oflices of the hundred. It is still 
limited in the counties by the mediaeval qualification for a 
juror (forty shillings income from freehold), and in the 
boroughs by active participation in the corporation. But 
these legal conditions have in individual cases long ceased to 
be exact. The qualification for a juror is at the commencement 
of this period increased to £10, but the franchise of the small 
freeholders is retained. Conversely, copyholders of ^10 have 
now been admitted to the jury and the local offices, without 
obtaining a right of suS'rage. By the buying up of the still 
existing freeholds and by the withdrawal of the squires, occupied 
with political life, from personally farming their lands, such 
an enormous increase in the leasehold interests arose, that 
tlie whole of the middle class in the country in its dependence 
upon the landlords was ordinarily described as " farmers." 
Hand in hand with this economic dependence, we perceive an 
ever -increasing decay of the spontaneous activity of the middle 
classes in parish and corporation, an increasing formation 
of select bodies and select vestries, and a dangerous indulgence 
of legislation and practice, which ever more extensively kept 
excusing the more inteUigent trades and professions from 
serving on juries and discharging the duties of the parochial 
offices. The middle classes, as a whole, lacked a cohesion in 
organized bodies, such as the ruling class had in its quarter 
sessions, its grand juries, and corporations. The number of 
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' eleotorB was in the year 1768 given only as 160,000 (Massey, 
i, 338), and in the course of the century probahly did not 
exceed an average of 200,000. But the weight of numbers 
waa more than couuterhaJaDced by the predominating in- 
£uenee of the ruUng class. The right of suffrage of the 
middle classes is of importance as a protection against the 
better legal education and the social esclusiveness of the ruling 
class ; that its value was well known is shown in the long 
conflict touching the election of the notorious Wilkes. But 
all political initiative and party formation has its seat in the 
ruling class. The pocket constituencies and the dominant 
influence of the gentry in all local government make the 
middle classes a kind of retinue of the upper classes, whose 
vote is only of importance where there is an open cootest 
between the parties in the State, hut not as against the strong 
common interests of the upper class. 

In a still greater degree is this of course true of the whole 
of the rest of the people infra clastem, of the smallest free- 
holders who were excluded from the franchise, of the whole 
class of copyholders and of the non-propertied working classes. 
The entirely irregular form of municipal parHamentary repre- 
sentation bad, however, this result, that in a small number 
of places the old right to a vote of those paying scot and 
bearing lot, still continued, which brought about purely 
democratic election-meetings, even down to the labouring 
classes. In this direction the ruling class permitted every 
anomaly to remain intact, as well as various kinds of popular 
turbulence at elections, so as to prevent the idea becoming 
prevalent among the lower strata of the people that their class 
was excluded from representation. The tumultuous move- 
ments of 1780, and the proposals of the Whig opposition to 
introduce universal suffrage, were forerunners of the reform 
bill which was stUl half a centiury distant. They were hasty, 
and as yet quite immature proposals, and therefore these 
movements again disappeared for a whole generation." 

" The poaitlnn of the niJing class of the oi 
_ out; bti regarded dowD tu Hm cIobo Kcoure on 



itniT as ft perfeotly firm aod 
. Tko buM of the aiutoanay 




w«ra'uid remained tmasaailnble, bo 
loDft M it in raality nipr<)iH>iit«d nn 
arMoAnilfe, which clHimod a, precedence 
in pnblio duties, und which bought 
e»wy edngle one of ita ptivtlogos (io 
the militia na on Uie commiBsioii of tlie 
pettoe, in the inQuential oiBcea of (he 
militar; atid civil adminiHtratiou, in 
the Upper and id the Loner House) 
with money und perBonnl eerricos, with 
whioli thtt lower oluf* neitiier wished 



nor vere able to compete; whilst, on 
the Dtlier hand, in eTnr7 material point 
in which tlie most jealous social viem 
oould demand a rormul equality uf 
rank, snch equality was actually re- 
ct^izud. It was DDly an ceseDiial 
reTolulJun in laboot and we&Ith wbioh 
in the Dinelceiith oentury wna able 
BucceHsFully Io attack the exclouTa 
domiuion of this aiiatocrooj. 
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CHAPTER L. 

VI. 'SSt Jpomatfon of rte Hotoet f^ou%t. 

The House of Commons, as the incorporation of the commu- 
nitates bound together by seM-govemment (Chapter xlvii.), 
consists in its now definite form of 
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members for the 


40 counties of England, 
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25 cities. 
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172 boroughs. 


16 


n 


>» 


8 seaports, 
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2 universities, 


45 


91 
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Scotland, since 1706, 


100 


»♦ 


»» 


Ireland, since 1801. 



In a process of formation extending over four hundred years 
these elective bodies have gained that internal cohesion which 
has made the English Lower House the most powerful body 
in the civilized world, and has enabled it, in spite of the 
apparently capricious changes of parties, to carry on the 
government of a world-wide empire with success. If the out- 
ward extent of these constituencies be compared, from the 
great county of York down to a decayed borough, their 
descending scale is almost like that of the old German 
imperial estates from the Electorate of Saxony down to the 
free imperial cities of Aalen or Bopfingen. But if the im- 
portance which the whole mass of these corpora attained in 
the British realm be compared with that of those in the 
old German empire, we shall find ourselves forced to acknow- 
ledge that the strength and importance of a national repre- 
sentation is entirely dependent upon the internal cohesion 



tilt - 
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which holds together such bodies among themBelves and unites 
them with the political commonwealth. Were it merely a 
question of combining as great a number of intelligent and 
able men as possible in cDDstituencies as nearly eqnal ae 
possible, then many imitations of the English Parliament 
would probably achieve quite as much as the original insti- 
tution. But that cohesion is dependent in England neither 
upon the democratic principle of local election (urban district 
and provincial representations), nor upon the feudal principle 
of hereditary estates {district and provincial estates), bat upon 
the opposite of both, upon the system of local tasation and 
self-government, which again here must be set forth as being 
the primary basis of the English Parliament. 

I. The system of local taxes in the form of a cxmni^, 
hundred, or titlnng rate had already arisen in the days of tli» 
FlantagenetB. Somewbat later, the church rate was adi 
to these for the parishioners. With Tudor legislation 
relief of the poor, the highway burden, and the duties ariaiDg 
from these were assigned to the parish, upon the broad basis 
of the tax-paying " Christian family." The amonnt of these 
local burdens increased down to the close of the eighteenth 
century to an annual sum of more than £5,000,000, more than 
that of the direct taxes, and at times equal to half the whole 
revenue of the State. This being the ease, the legislature 
could not shut its eyes to the fact that State taxation and 
local rates could no longer continue independently of each 
other, that, in consequence, in the modern State there was 
no room for an autonomy of the townships and districts id 
taxation, aud that the whole of the needs of the commtH)- 
wealth and the whole of legal taxation must be regulated and 
arranged upon one uniform and systematic plan. In this 
arrangement the legislature strictly reserved two of the three 
fundamental systems of taxation to itself — the income tax, as 
well as the customs and excise. These State taxes were, by 
reason of the rapidly increasing finaucial needs of the British 
empire, much increased in the eighteenth century, and in the 
course of the great wars with France were extended in a 
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manner hitherto unheard of. On the other hand, the State 
abandoned the old land tax BjEtem, in order to gain the full 
force and capacity of expanaion of direct taxation for all 
purposes of a village, town, hundred, district, and provincial 
organization,* according to the following points of view : — 

That the basia of the household of a community, can only 
be a permanent and uniform one, independent of the annual 
changes in persons and property incidental to a shifting 
population, with which such a small household could not exist ; 

That on that account the burdens of the local unions should 
be distributed among all the appurtenances of such a com- 
munity (fields, buildings, industrial worts, mines, etc.). ac- 
cording to the capabilities of the object and not according 
io the income of the subject ; 

That to maintain the ofQcial stafE of snch a oommunity the 
local rate should be raised from the person of the resident 
occupier, and be annually re-asseeaed ; 

That on that acciiunt, and in order to effect an equal 
distribution of local burdens among the greater and smaller 
nnious, the poor rate of Elizabeth should be uniformly 
enforced for each and all the burdens of the village, hundred, 
and county.'* 

These were the points of view, according to which, from 
decade to decade, from generation to generation, and from 
century to century, the legislation, the practice of the courts, 
and the administration fixed the local taxes, and thus 



Hnnd in banil with tho [omporal 
local taiatioii sf shim, in the sighteetiU) 
oentury the ohurch rate wa« als» em- 
ployed, io long Bfl it use pomible, in 
muDtaining the »ole ascmiilaDCf of tho 
nntioDal Church in perf(M:l gtrictoesa, 
to force tbe djaeenten to it, and to up- 
bold the parish hi a splrituiil and tem- 
poial anity. Wben in later times Iba 
(ihurch rate, owing to tbe refiual of 
the dissenting panahionera, became a 
inbjeot of dispute and began to fall 
into decs;, the laxuticm cjBtem of the 
temporal village union wm adhered 
to with the greater tenaoitf. 

** The qacmtioD, whether the rst«B 
' be laiMid tivm the poraon of 



the occupier or from Ihut of the owuor, 
whether they were awKirdingly to be 
raised in the towns aa hou»e Iai or nil 
TtiM lax, or should be divideil lietwceu 
onuer and occupier in certuin propor- 
tions, appcan to be a illative question 
dependent upon the nature of the 
property aud econoniic conditions and 
ouatom. In England the rautingoftocnt 
taxes from the oooupier was rendered 
necessary by tbe aocamulatioa of great 
landed poBsessions. Where hundred* 
of houses and innomerable loases 
belonged to a single non-rmidont land- 
lord it was impos«ib1eto doothorwiao 
than raise the real taxes and rates from 
the occupier. 
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mamtamed the material bond, which makes the eomn, 
tatcs suitable elective bodies for the Lower House. 
old vicfnetum remains throughout bound together in tl 
consciousness that all the pecuniary and other perform- 
ances that were neceaaary to maintain civil order, poor- 
relief, communications ivith neighbouring villages, and the 
numerous humanitarian calls upon the parochial union — 
everything, in short, that in the lower strata makes a State 
of society — should be permanently and uniformly raised from 
the appurtenances of the community, which are as much the 
essential baais of the community as its territory is the basis of 
the State. The more English society was in danger of being 
dissolved, from its lowest foundations and elements upwards, 
by changes of abode, freedom of trade, cosmopolitan ideas of 
commerce, the roving spirit of the rural labouring popi 
. tion, and the incroaaing eplitting up of the villages 
various churches and sects, the more tenaciously did 
legislation instinctively cling to the system of real taxatioOf 
as being the sole bond capable, where society has become 
revolutionized, of maintaining the cohesion of the constituen- 
cies. And in this system men were not led astray by any 
class interest of society. In particular the English great 
landowners had to bear the exceaaive local burden resulting 
from it (sometimes a local burden of 25, 40, and in certain 
eases even 100 per cent, of the annual value), which was is 
a compaiafively short time satisfactorily equalized by tbo 
sharing of the excessive burdens with greater communities, 
and by the annually increasing portion which dwelling-houses 
and manufactories had to bear of the local rates.""* 



s of 

1 

tioD^ 



■•■ The experiments in tnifttinn 
(p. 42 «eo,) whipb ware mada in favour 
of the iHQded interect down to tho 
cloae of the Middle Ages ccaaod with 
tlm period of tlie Tudors. Their place 
wiu l«ken, noder the name of aub- 
■idiee, bj (1) a, unifocm taxation of 
objecte (luud lax): (2) a uniform taxa- 
tion of subjects (propertj and income 
Ui, tithos and fifleenthB}; (:t) a uui- 
form tariff of oiutoms, duties, and 
eiciie. Und^T Cromwell new assess- 



muDls were mode, which wtire retaJmd 
b; thu Itcstomtioa. Id the i-igbtwatli 
century the old system of itvtive 
periodical subsidies poMcl into ib^ 
of tba tax laws, and ilie periodical 
taxes in Tog;ne ui> to that time, wbJtA 
tlui Slato needed jear liy jetr. ntn 
now also rained b; tax laws Croni jtat 
to year without nnf spt^ial vote nt 
Parliament, new taxes being added id 
them from time to timo hj Uw. In 
this new stage of tax Ic^iatation Ute 
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II. The sei^ond personal bond of uaiim of the const itiiencieB 
3 formed by magiaterial self-government, that is, the exercise 
of tho higher 8tn,te fimotiona in the district, hundred, and 
village unions by honorary offices discharged by the upper 
classes — service on juries and the smaller offices by the 
middle classes — supplemented as need required, by certain 
professional officers learned in the law and by numerous paid 
clerks and under officials. This system of internal govern- 
ment of the country is not due to any special predilection, 
peculiar to English life, for a dilettante government by " lay- 
men," but to the experience that the higher police duties are 
actually well administered by socially independent men of 
general education, and according to a freer and surer view 
of general life, than by an exclusive bureaucracy, and that 
any deficiency of experience in the routine of duties can be 



nyBlcm of cufltoDiB and oipi)H< was ccr- 
liimly excogiivoly ©xtemlod in tlie 
iuterest of Ibe rulini; clusg. A uew 
mid considernlile inonme tux (in Ihii 
plooe of Ihe tithei nod flfteuutliit which 
liad become meicetl ia tlic ]iuid Ua) 
WHB finit imposed as ii teiaporury tnx 
durtni; the great vrnn with ^anoe 
(1798-1815). ThccB. like ilie iudiroct 
taxca, were entirely refueed the com- 
muDitlei. On tbo other Iiund. parlia- 
mentary leginlation cloaed the book nf 
the SCato huid tax, made no mnro land 
rcgistmtiuDB umai 1G92, declared tbo 
land tax which hud fullen into decay 
la be cedoemable (1798), >o that it 
only Btill conlinuea iti u raiduum of 
iibout £1,050,000. Tlie room thus 
mode bad now bcoonut free for the local 
rato, which in tho year 1H03 huil 
increaaed to £S,848,000, and in the 
oooTM of the preeent ocntuiy had at' 
lained the double and the treble of tUin 
sum and ore still increasing. Boon 
after Ihe Reform Bill, (he intolerahle 
ovorburdenini;. which hud resultcil 
&om tlio amallnesH of tho townships 
parcelled nut for poor and highway 
rates, called forth an egitation for the 
" dlabordening nf the land," which 
wM, hnworer, pucifiod by the diatri- 
bution of tho burdens among greater 
onions, so that in recent tinea the 
lieary burden of loaintaiuiDg the 
VOL. U. 



villa^ sfiioola hiLs iigiiiu fnllan npon 
the local mtc«. England hits been 
■purul u clnsa cyinflict on the queatiou 
wh^tlicT dm laud docg not pay too 
much and personal property too little. 
I BcMum And in the pages of the 
wparts on the lubjonl any reference ai 
nil to iueh a tax -grinding {loMoy. but 
oid^ the natural reflection, that in 
tlieir frcodom of ooquisitinn the 
wealthy olrHtiea may, aa they think 
proper, be cither LLndowncrs or oapi- 
laliald. Tho weU-founded comploinla 
are only baMid npou this, that by the 
ilwarflab foTmation of the pnor law 
unions in those duys an inioU'niblti 
burdening of oortiilu f;!L<ut ealnlt^s and 
lowuiihips rcaulleil. A critionlly exe- 
cuted survey of tbeae conditions of 
tiixalion is given by Ibe former 
Prc«idcii( of tho Poor Law Board, 
Inter First Lord of the Admiralty, 
Sir. Q. GoBchen, in his Reimrta nnd 
Siieecbes on Local Taxation (1875). 
Tue niinnal value of the lavd was 
in IBGS Iskou ut iqiial to £143,872,000 
(for jiurocbial taiatinn OKscued only 
al £100,612.000). Tho total of local 
UxoU'in bnrdoning it will soon have 
roncbod the omnunl of £20,000,000, 
whilst in 1803 the whole of the annaal 
valuo of the land »aa tmtimnted at 
£34,861,0(10 (nf,Gn.iBl."S(]f-Govam- 
ment," 1871. sees. 25, 152, 160). 
2o 
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supplied by the numerous clerks and lower attornies, of nbom 
there are so many in England, and in practise can be mort' 
easily made good than can deficieuciee in personal cbaracter 
and qualities. Tho equally important significance of 
honorary afEces is that, in Bpite of the principle of the 
missibility of all administrative officers, it secures to th»' 
official the full independence of tho judicial office ; only by 
the insertion of these elements of judicial independence could 
that system of administrative justice be formed, which sup- 
ports the parliamentary government, whilst tho prcfectorial 
councillors of a professional bureaucracy cannot hold their 
gi-ound when confronted with changes of government and the 
agitation of influential parties. More important than all else 
is, however, the social side ; namely, that this spontaneous 
activity binds together the disunited strata of society, in that 
which is common to them all, viz. the administration of 
justice, the maintenance of civil order, and provision for the 
poor. Whilst the life of society tends rather to separate than 
to bind together men in narrower and wider circles, in the 
interests of possession, aeiuisition and labour, in creeds and 
in professions, it is of incalculable value, when tbe same men 
meet together in fulfilling common civil and banianitarii 
duties, and learn to know and to esteem one another in thi 
activity for the common good. This is the side which 
to personal activity within tbe community a value that canni 
be replaced by any other institution in the world. And il 
in this activity the lower strata of society learn to know tht' 
upper classes not only as men who are in the enjoy-niont of 
greater gifts of fortune and wealth, but also as men who do luoro 
for the good of mankind, — who by the sense of honour, im 
pendence of thought, and character that honestly acquired pi 
perty give to men, administer the magisterial office with jnstii 
and with honour, — there results a' conciliatory element in view 
of the disparity of classes, which has in England been creati 
and maintained by the permanent institutions of tbe coQatry.(l 
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III. But the communitas attains its full importance for the 
l^arliamentary constitution by the permanent organic blending 
of self-government with local taxation, by the personal union 
of the magisterial and economic self-government, which is 
also peculiar to the municipal syrtem of Germany. This 
personal union first creates for the social contrasts of pro- 
perty, business, labour, and creed, a counter organism, quite 
as durable and effectual, which again binds them together, 
changing social prejudice into political judgment, and pro- 
ducing that sense of right which enables a nation to govern 
itself. Above all, it is the management of the whole by the 
honorary office of the justices of the peace, which preserves a 
sense of civil order and public spirit. The constant exercise 
of civil duties educates and accustoms the mind of society in 
these elective bodies, and engenders, in those that take pai't 
in them, the consciousness of a due influence in their sphere, 
by continually reminding them that they have to exercise 
this influence by virtue of a calling they have received from 
the State, and only according to a law that binds them, and 
not by virtue of their birth or property. The social life of 
the county and the villages is pervaded and enriched by a 
right understanding for the State, by a spirit, a faithfulness 
and a public spirit, which absolutism even in its best shape 
can only succeed in making a privilege of the bureaucracy. 

It is only the transformation and moderation which class 
<'ontrasts receive from this local self-government, that pro- 
duces those moderate political parties, which are capable of 
conducting a parliamentary government after the English 
fashion. The elections of such a body present a ** diagonal ** 
of common aspirations, in which the extreme i>rejudiccs and 
tendencies of the social classes have been already overcome. 
Thence proceed first of all those fundamental tendencies, which 

alto^^etlier missed in the French muni- ships ; it lias, however, been iwrfcctly 

cipal system, whicli has only oon- recognized in the Prussian Stddte-ord' 

ijidorod ii representation of tax-payers, nung of 1808, and in its imitations, 

and has left the magisterial adminis- especially in the Prussian KreU-ord- 

tration exclusively to the prefects of nung of 1872 (Gneist, ** Prcuss. Krois- 

tho de])artmcnts, districts, and town- crdnung," Berlin, 1870). 
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modern times are wont to designato by the terms liberal and 
(.'onservative, iu contrast to tbo immitigated purely social 
extreme parties. Prom out tbe daily life of tbese neigh- 
bouring, cohesive, equally responsible self-goveniiug com- 
munities, there arises a political consciousness, nhich nnites 
the natural diversity of opinions and aspirationa to a common 
will. The majority of the elective communitates thus receive 
an essentially characteristic physiognomy, an individual cha- 
racter. This joint and common will of a corporate body 
cannot be otherwise cspreased than by a resolution of the 
majority, as against which a representation of minorities ja 
altogether absurd.* 

Yet all this was not effected in England without a resen 
tion for the urban constituencies. The English towns I 
present form two gi-oups. About two hundred cities i 
boroughs in England and Wales send, as special civic c(H 
stituencies, members to Parliament, as parUumciitniy b<irouffktd 
about one half of them were in the course of time incorp 
rated by express charter, and fell accordingly under tho folloi 
ing head. 

Nearly three hundred towns have, on tho other hand, since 
the close of the Middle Ages received a positive organization. 
as a rule with mayor and council, as immiripal hm-oughx ; to 
these belong also nineteen cities with the more estenaivi 
privileges of a County Corporate, which gives them also \ 
right of having their own sheriff, coroner, and a special urbi 
militia.** 



• The working out of »ocial con* 
traats vjth a view Ui a coinuion «oit- 
M^JouB'iesa. aad Dot 1!ie auiu total of 
the individaal upinions containcil 
fliereiD, gives the doIuir of the body 
iti irniiortaaco. The grratost number 
of iuti-llig< Dt and wf ll-m' oiiiiig men 
niticc iTaluee I. voted oertninlj UDdur 
the nntne of the Univendtics of Oilurd 
iind Cumbtidge, vhich have tieverllic- 
lesi contrbnted tlio itrangcst Qgures 
to tliB EnKllah PitrliBiDi-tit. It is mudi 
the aame witl> the eleciiona of tlie great 
cities. liuainLicli RH the interunl cod- 
Lcctioa of tbe eleciiru boiliea is tbu 



titsenliitl point, it iras in priucipli 
^'UBtiUBhlearrsugcniciil that an «qiia)_ 
m the ropteaentation iif llio gnim,l6r m 
smaller coimticH and tho crausr ■ 
smatlei' borough* was uuutitalMiF 
long tu a clue propordoii of tbo n 
Ben ted classca of soviet; 
whole protided for. 

■■ The violent mutilalinn uf fl 
municipal conititutiotu, bo fiw i 
ori)iinBted with Jamei II., wu ' 
rewindcil, bat tbe ifreguWitiis _^ 
bj former elurten of iueorpooUinB ti 
locni obsommra ramrined in ptiii^' 
tuchanged. The dwdnao* itl 




ThiH municipal systein certainly was and remained an 
accumulation of anomalies, which only accidentally compen- 
Bated one another. The old civic constitution of the corpo- 
ration, limited to the police administratiou and the old civic 
property — the burdensome and expen»ive part of the poor law 
and highway administration in the hands of the parishes, 
completely disconnected with it — other parts again of the ci\ic 
system in the hands of special commiss'uiits or trusts ; some of 
the towna represented in Parliament, brought by charters of 
incorporation into a forma! constitution ; others still remain- 
ing on the basis of the now decayed, medieoval court leet; part 
■ of the incorporated towns represented in Parliament, another 
part not; the smallest, quite decayed towns represented like 
the greatest counties by two members; and finally some places 
that had now become gi'eat towns entirely unrepresented. 

Such were the latest visible results of the representations 
of boroughs, heaped up upon one another without any system, 
and mote thap ten times as strongly represented as they 
should be. The unavoidable consequence was the subordi- 
nation of the real local interests to the interests of Parliamen- 
tary parties, as the struggling parties of Parliament sought 
their elective influence principally in the small or otherwise 
normally formed boroughs, which since George III, were hot- 
beds of systematic bribery and corruption. The greater the 
number and the smaller the importance of the boroughs 
became, the more they fell under the dominating influence 
of the neighbouring largo landowners. In many of these 
I boroughs the great noble families have established themselves 
I as securely as in the castles of the Middle Ages. The election 



LowDT Hoiue us to tUi' validity of 
I olectioQS ia boroogUa KmaiDed ns 
noetimts intlucnoeii by party 
coDsiHeratioiis, somctilnea void ol priii- 
ciplo iind fluutunting, and a later 
stotillo <?oulU galy inatruct tlio alieriffn 
nlwaya to procoeil acvoidiiig tn tiiu 
latest docisioD of the Lowt^ Uouiie. 
An endcavoDr Rtu now mads with the 
ooHiperation of Parliament to meet tlie 
k'SQiDerouB locnl nced^ of municipiil 



(■nvomment by lr>cal nctj, of vrbicli wo 
Hud 11 undor WUIiam UL, lU under 
Anne, 15 under George I., 46 under 
George IL.aiid no less than 100 under 
George III., by which upw aod arbi- 
Imrily fiinned ndminiatrative belies, 
and nipTuaontations of citiieus weri- 
uKaiu funned. Ah to 
of a municipal ByBtem. which j 
pctded from this, cf. Onoist, •' 
Goveniinent,'' 1871, sec. 73. 
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statistics of the eighteenth century were shrouded in a not 
unintentional obscurity. At the end of the century a peti- 
tion of the ** Society of Friends of the People " pledged itself 
to furnish proof that 200 representatives of towns were 
elected by constituencies of less than 100 electors, and that 
altogether 356 members were nominated by 154 patrons — 
without meeting with any serious refutation. This was still 
a sort of equalization for a borough representation, ten times as 
strong as it should be, certainly at the expense of the morality 
of the small constituencies and the interests of the middle 
classes, whilst the energy and the influence of the county 
gentry was again enhanced by these anomalies. But the re- 
presentation of the boroughs in Parliament always remained 
the weak point of the great and otherwise harmoniously con- 
stituted parliamentary body — the undefended position which 
the Eeform Bills of later times Avith good reason attacked.*** 



••• If in Bpito of all wc inquire into 
the ultiniato reasons for the prudent 
inoilcration which dihtinguishes the 
Knfrlish parh'anieutar^ svbtoin from aU 
it« imitations, why it has lx?tter re- 
Kl)ecteil the public rights of the country 
than the monarchy that preceded it, 
why the whole change of olHce uf an 
Knglish (idverunicnt l»y iMirty is eon- 
luied (o half a hundred i)oliticul offices, 
why with this exception a i>ermanent 
professional bureaucracy and full in- 



tegrity ill the administration lias been 
maintained, why the i)ositicn of tlio 
judges, and the possessionB and the 
indeiwndencc of the national Church 
have remained untouch(Hi by party 
governments; the reasons are to hv 
wjught i)urely in the spirit of the 
elective bo<lies, from which the Houshj 
r)f Connuons prtx^eeds, iu that internal 
cohesion, which has given tliete Ixxlit^ 
the right will to exercise their i)olitical 
libertv aright. 
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CHAPTEE LI. 
YII. "HLfit ^osftion of t]^e Wifftx f^oust. 

The Upper House is the necessary supplement to the House 
of Commons, as being the depositary of the existing system of 
laws, protector of minorities against majorities, and the 
guardian of the permanent interests of the State against the 
daily changing interests of society.. For this reason a second 
representation is accorded to the ruling classes by the heads 
of their noblest families, independent of the changing in- 
liuences of elections. The number of 166 peers that were 
existing at the accession of William III. was further increased 
in the course of the eighteenth century by 34 dukes, 29 
marquises, 109 earls, 85 viscounts, and 248 barons./ Among 
the total number of peers (872 at George the Third's accession, 
- -at the present time (1882) as many as 512), the representation 
of the Established Church by two Archbishops and 24 bishops 
becomes an ever diminishing minority, a mere complement of 
the pre-eminently temporal character of the institution, which 
on the one side gives to the ruling class its highest privileges, 
and on the other to the political body of the State the requisite 
stability.* 



* On George the First *8 accession 
the Upper House consisted of 22 dukes, 
two marquises, 64 earls, 10 viscounts, 
07 barons, 16 Scotch peers; of these 
peerages there were only 52 exibting at 
tlie death of George IV. It was by the 
numerous creations of peers under 
George III. that the consciousness of 
the internal unity of the Government 
with the enfranchised eommufw and 



the ruling class was completed and tbun 
that unity of action was pioduced id 
the parliamentary body which England 
has neither before nor afterwards pos- 
sessed to such a degree. A foolish and 
presumptuous attempt of the nobility 
to limit tlie royal prerogativeappointing 
peers to a fixed number, was soon under- 
stood aright as to all its consequences, 
and rejected by the Lower House (1719)," 
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Since tbe eighteenth century the constitutional lawyers 
all nations, with scarcely any exceptions worth naming, liai 
arrived at the unanimous opinion that side by side with 
l)opuIar rei}reseutation, with its well-known changing minori- 
ties, a stable element is absolutely necessary, which, according 
to the differences in the bases of the State, and according to 
the nature of the social system ought, either by life membt 
or hereditary members, or by a representation of permani 
bodies, in one way or another, to obtain a higher degree 
permanence in order to bo a sujiport to the existing political 
and social system.** Unfortunately these well-founded 
theories, as a rule, lose their influence upon pubUc opinion 
just at the time when modem society baa the greatest need of 
this moderating influence. 

In the struggles between tbe Crown and the estates, England 
has empirically attained to that formation which in tha. 
eighteenth century appeared the natural and proper one. In 
its rise the Upper House had come into the world as a council 
of State, strengthened by the power of landed property. Into 
the permanent coimcil the greatest feudatories and prelates 
had entered, representating the great landed interests, yet 
merely property, but iucluding those spiritual magnates wl 
conducted tbe actual government of the Chuich, as well 
those temporal magnates who were both ready and able 
discharge the ardiia nct/otia reyiii in common with the higb< 
servants of the Crown, and who also both in political burdi 
and taxation everywhere stood at the head of the people. 
The ability of this aristocracy, acting in the very re\-< 
manner to the old French Parliament, pushed back the merely 
bm-eaucratic element and subordinated the royal jnstki 
and mere professional olhcials as asfiiatants to the main boi 
The spiritual and temporal peerage, in the periodical sessii 
of the royal council, tacitly became a permanent body 
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•• Tlio iK^ly alulp, in wliich iIil- cle- 
menta (or tlie ron«iiluliim of d Aral 
chimbcr nro wniliug. tlirreby bLohb 
itiplr U> bfl a eifilat imper/ectn, !n 
nnlity auch itatii ciist only in suLordi- 



aBtion to a grcntar politiMl 1 

wlictliM' this he rolled k CnlentloBcl 
Miiifcdi'mlv elaCr, and are only it 
oou.juurtinn cBimblo of fultlllins i 
■lulieaiira"BliLte," 
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an essential factor of the legislature, and also the highest 
tribunal of the judicial system. Its individual prominent 
members form in the eighteenth century the majority of the 
highest servants of the Crown, who under the name of the 
Privy Council carry on the actual Government of the State. 

Where in this manner both Upper and Lower House 
together discharge the real business of the State, no 
theoretical proofs are needed of the necessity of the system 
of two chambers, which is of itself sufficiently apparent in 
the daily action of Parliament. 

Without the Upper House the legislature would immediately 
lose its footing, or rather would not exist at all ; the resolutions 
of the Lower House (in consequence of its exclusive financial 
power and its decisive influence upon changes of ministry) 
would, like the daily resolutions of a convention, take the 
place of the legislature, and the difference between the 
statutes and the daily resolutions of the majority would 
immediately cause legislation to become an empty form and 
a mere name. 

Without an Upper House a Government according to law 
would at once cease, as every resolution of the majority in 
the Lower House would at any given moment be able even to 
repeal, suspend, or do away with the existing laws. The 
protection of the rights of individuals by the tribunals would 
at once be abolished, as the higher legislative power of the 
resolutions of the majority could at any given .moment set 
aside both the judicial tribunals, their officers, and their 
judgments. 

This is the hurried process through which all constitutions 
framed according to the ideals of pure democracy and accord- 
ing to the doctrinaire systems of a sovereignty of the people 
pass forthwith into a dictatorship, and even into an unbounded 
absolutism, which tears down every barrier of the executive. 
England, under Cromwell's short reign, had just enough ex- 
perience of the one-chamber system to prevent a recurrence 
to it. This popular opinion was sure to become more and 
more firmly established, the more that the rapid change of 
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parlinmeiitarj nin.joFities and ministries in the eighteenth 
century nhowed the necessity of a firm support for the legal 
and administrative system — a support which was no longer to 
be found in the Crown."* 

At the same time, in the course of centuries, Engli 
practically learnt that a political body which was to hold ite' 
own aide by side with the mighty power ot the House of 
Commons must he rooted like the eomnuuiitatca, not only in 
property, but also in the lowest foundations of the structural 
edifice of the State. In fact every commiuntaa contains thi 
elements which, when concentrated in Parliament, form 
Upper House. /The peers, who ordinarily stood as lord- 
lieutenants and riiglodrs rt'tiihmim at the head of the actual 
county government, of the administration and the command 
of the militia, which was in the eighteenth century still in an 
efficient state, continue the idea of a leading position also in 
their combination to an Upper House. The principle of the 
royal appointment of the magistrature, which prevails in the 
province of the mihtary, judicial, and police power, also con- 
tinues the principle of appointment into the Upper House, f 
The customary self-government of the counties by hereditarj' 
landowners leads further to the recognition of an hereditarj" 
peerage, just as in an absolute bureaucratic State the nature 
of the office leads to the higher officials being appointed ft 
life and to theii' association into a permanent official b( 



•"" It ia charoclprLBtic of tin- prac- 
tical vitwB of lifu wLicIl nriae frgni 
real labour in tlio Stalii, evi-n at tht- 
present doy, flint mtn the modern 
sriiool of poliliniil ecomimy in Kngluud, 
which would ruin build up tlic Sialic 
merely of interetta — in tbc widrst ima- 
(liiiBble client ■epnratiDg itself from 
the notion and the iiccesaity of a tigbt 
in the 8t»te— tbot even John Stnart 
Mill advoeatea s syBlem of two 
cluiinbora QB bting a noceasily. Tbi' 
idea of tbo BOTereiguty of the people, 
bowever, cbuiigeii the oriler of prere- 
dence. The firot rlmmber wuil for thi' 
future be called the "geoond chamber," 

f lu tbis question also tlic pmeticol 
views even of Englisb nulicallBm n-- 



rogniio Ihc necPBsily of appoint 
the biglier nfflcM of nuthniitr. , 
eBlmii(.i.'uiL<iit of society ufion the 
liuent from perconal Bctivil; in 
fltntc niuld ccrtninly not [icNwfrfi (I 
neceuil; of the princinle of appolBl- 
ment tor tlie first chamW in Uie nK>D- 
nrchicat State. Pmn Uie puintntiiif* 
of society these ehambcn mart ■(■« 
be oWclM, like »11 elt-mmtB of (tttH 
SOTemment, beginning from thv Io«mH 
to the hlgbwt. Tha ncoawity ot vnil^l 
iug thu mililnry, jndiciftl, KUd poliiJH 
ftutborilieaby iippoiatmenl.liy A ^ifkvl 
uuthotity, Bod not by election, oiilf 
iwcDRiea intelligible b J un habiliulc- 
npetBtion in militBry Hiid judioul 
tlulies and in the police (^jatniL 
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The cohesion of the individual with the whole, the uniform 
co-operation of the elements according to a fundamental 
system, gives also the English Upper House a footing in the 
English political and social system. 

The noble Upper House too, in the same way as the Lower 
House, represents an organic combination of property and 
office — not that of an ancient and now fictitious office, con- 
tinued by mere title of nobility (like the titles of nobility on 
the Continent), but of a living, continuous activity in the 
highest business of government and in the daily labours of 
local administration, in actual service on behalf of the 
commonwealth, with the complete responsibility of a public 
office/ Just as little is it the representation of a privileged 
landed interest which has disappeared with the now perfectly 
unmeaning feudal bond in England, but of all property 
paying taxes and fulfilling personal duties towards the State. 
The position of the peers in legislation and in taxation 
corresponds to their quality as the greatest tax-payers, like 
that of the gentry in the county. In this cohesion the position 
of the Upper House was, in the eighteenth century, securely 
established.tt 



tt The strong movement in the ranks 
of the peerage and the new creations 
repeated from year to year prove tn 
118 that tlieir honours are acquired 
lionoiirs, i\A in the Middlo Ages. 
.)u8t as the residences of tlio gentry 
in the counties arc where we expect 
If) find a great tax-payer and a jus- 
tice of tlie peace, and as these coni- 
Ijined together form the centre of the 
local and provincial government, so 
do they appear concentrated in the 
House of Ix)rds. And this relation 
continues, at all events as an averagf.^ 
rule, down to the nineteeuth centur}'. 



In the lists of 1855 I have counted as 
belonging to the English Upper House 
61 lords who are lord-lieutenants at 
the head of a county government, 116 
lords who are officers of the militia 
and on the militia commissions, 58 in 
the active army, 67 active or former 
ministers or under-secretaries of State,, 
and 108 former members of the Lower 
House, etc. The type of the lonl as a 
mere private gentleman, which was in 
the eighteenth century the uninfluen- 
tial exception, is unfortunately to-day 
more and more on the increase. 
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CHAPTER LII. 

Till. ®i)£ (SstablisIjrtJ CCfjuirf) as n Itink in itjc .System ^ 
of ^arliamcntarn criobrtnincnt. 

■With great difficulty and very gradually the KstabUsbt 
Church iu the course of the eighteenth century made 
peace with the reformed ptwliamentaiy State. It is not! 
more than the truth if we recognize that the Church in 
conflicts of the Parliament with the Stuarts ran a great 
of becoming an instrument in the hands of changing pari 
mentarj parties. Therefore it was that, with her theories 
absolute power, she so energetically supported the jure dim 
monarchy of James I. and his successors. The antagoni 
of the sects opposed to her was in later times silenced by 
rigorous prohibitory laws of the Restoration. From 1 
time on, the Anglican clergy had begun, both in their nTitingfi 
and in their sermons, to vie in dangerous competition with 
the Roman Catholic clergy for the favour of the two royal 
brothers, each rehgion putting itself forward as the true 
sole support of the throne and of social order. The cl» 
was unable again to divest itself of this political characi 
Sometimes in favour, and sometimes in opposition, they found 
themselves drawn into the whu4 of parliamentary parties 
during the last decades of the Stuart dynasty. The pulpit 
had become a cliair of political teaching, and all the more 
efl^ectivolj seeing that the orator found no contradiction, and 
that the press was still under censorship. Instead of devoting 
themselves to the cure of souls and to their vocation as teachers, 
the clergy and their two universities found a favourite topic 
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in the burning questions and controversies of the day, in 
the denunciation and refutation of opinions displeasing to 
themselves. In their zeal for the jure divino monarchy, 
however, they were so often injured by the Stuarts, and at 
last so grossly deceived by James II., that they finally joined 
the cause of the party of resistance, and even by their own 
resistance gave the signal for the outbreak of the " glorious 
revolution." 

By the second revolution and the change of dynasty, how- 
ever, the danger of their subjection to a variable system of 
rule by parliamentary parties became more threatening than 
before. In unconquerable dislike to such a state of things the 
clergy very soon returned to the colours of the Stuarts. The 
political secession of the "non jurors" continued for a 
generation in open antagonistic opposition to the reigning 
dynasty, and traces arc even perceptible down to the com- 
mencement of this century. But as the Whig ministries 
appointed "Whig bishops, the estrangement between Church 
and State was followed by an estrangement between the 
higher and the lower clergy, and a further consequence was 
a bitter feud between the doctrines of the Hi{/h Church and 
those of the Low Church. 

There lay, however, in the ecclesiastical system a contrast 
to the parliamentary system, which makes the two organisms 
appear like opposite poles. Benefices, chapters, universities, 
and colleges cannot be governed like temporal communitatcs, 
nor the office of instructor administered like that of a police 
magistrate. AU applications of a parliamentary constitution 
to the Church only result in a predominance of extreme ten- 
dencies, a bitter party strife (which, being a struggle for 
creeds, cannot be allayed by resolutions of a parliamentary 
majority), and above all in constant conflicts with the tem- 
l)oral Parliaments. The spirit and the objects of Church 
doctrine and the cure of souls necessitates, very differently 
from a parliamentary constitution based upon self-govern- 
ment and taxation, a standing and perpetual ecclesiastical 
government with complete supervisory powers, perfectly dis- 
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tiuet from all temporal party interests. An application 
social and parliamentary formations baa accordingly at all 
times only been practicable wlien Bubordinated to a strong 
ecclesiastical government, and then only In questions of ritaal 
and property." The ruling class in England had before its 
eyes the vivid picture of the dangers of an ecclesiastical 
parliamentai-ism, not only from recollections of the disastrous 
syatom of the Presbyterian Churches under Cromwell, but 
still more vividly by the development of the Scotch Church, and 
we cannot but admire the circumspection by which, in tl 
following manner, a modim rireiidi was arrived at with 
ecclesiastical system. 

1. By recognition of tki: hiernn-hy if the Anrjliean C'hnrcU 
according to the Episcopal system, from the archbiahop't> 
office down to the parson's ; by the rott^ution of the bishops' 
seats in the Upper House ; by avoiding any interference wl " 
the- internal affairs of the Church ; by incorporating the j' 
diction of " the King in council " as a court of supn 
instance in a Com-t of Delegates, which in later times obtaii 
the name of a permanent division of the Privy Council. 
periodical general synods of the clergy in their Convocatii 
which were seen to be incorrigible depositaries of clcrii 
caste-escIusivenesB, were in the long run found to be incoi 
patible with peace in the Church, and after the year 1717, 
liacificatory course was adopted of suspending their actii 
by summoning them in the usual manner, and, after openii 
the sitting by a royal coramiasion, immediately adjoui 
it on account of want of business (a proceeding wliicU las! 
imtil the middle of the present century). The direct aol 
gonism between spiritual and temporal parliaments was tl 
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removed. A link remained above in the persons of the bishops 
sitting in the Upper House, below, in the constitution of the 
parish. The members of the ecclesiastical system that lay 
between these two extremes had to be reconciled to the new 
order of things by the following further concessions : — 

2. The Church property is protected and preserved by 
Parliament more conscientiously than in any other century ; 
and under Queen Anne increased by a great endowment. 
This property represents even to the present day the income 
of a continental kingdom (according to the assessment of 
1851, estimated at £5,000,000 annual income, and landed 
estates of 1,500,000 acres), as was deemed necessary in 
England to maintain the dignity of the Church side by side 
with a wealthy ruling class. 

3. The ccclesktstical benefices by the legal fiction of a " cor- 
poration sole " are preserved intact, and serve, as did the incor- 
I)oration of the universities, to keep the influence of parlia- 
mentary parties far removed from the ecclesiastical oflSces. 
In another direction the patronage of these offices is distri- 
buted amongst the King, the spiritual and temporal lords, 
the landed gentry, the chapters, the universities, and other 
bodies, almost corresponding to the present influence of the 
ruling class. 

4. The Established Church still retains a considerable 
^'(•rlesiastical jurisdiction, subject indeed to a State tribunal 
as a court of supreme instance, but yet with sundiy magis- 
terial rights extending even over dissenters. 

5. Conformity to the Established Church remains the con- 
dition of entering Parliament and taking office in the State. 
The subtle system of the Test Acts (25 Charles II. c. 2) has 
extended this bond, subsisting between the Church and the 
dominant class, which had existed for nearly a century and 
a half, to everything upon which political influence in the 
State depends, i.e. to those holding any office, civil or mili- 
tary, or receiving pay, salary, fee, or wages, by patent or 
grant, etc. On the other hand the ecclesiastical possessions 
throughout are subject to the burdens of the parish, the 
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clergy are active members of the vestry, an importaut element 
of the eommisBions of the peace, and become gradually more 
and more blended together with the dominant class in par- 
liamentary government.*" 

The ideal of a vnitnl Church in a -united State was thas 
again attained. In practice the condition of things here was 
similar to that esisting in continental States, in which, accord- 
ing to the imr-chnrch system, either the Roman, the Lutheran, 
the Reformed, or the Greek Chnrch, was so bound up with the 
inatitntions of the State, with the family rights, the educatiol 
and the customs of the nation, as to represent an essentS 
element of the national State. A feeling of the upper elai 
{we may call it tolerance or indifference), characterizes 1 
eighteenth century in England also, practically alrartst inval 
dating the penal laws passed against Catholics and dissentei 
allowing the dissenters by annually repeated acta of indi 
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nity (since '1727) to hold office and exercise political rights, 
and according all creeds in the main the legal equality of 
individuals in civil matters, without on that account abandon- 
ing the position of the Established Church. She remains the 
Church of the King and of Parliament, the Church in all 
decrees and acts of the State, the Church, which in exercise 
of her jurisdiction, her right to tithes, her church rates, and 
her church marriage (after the Marriage Act of 1753), treats 
other creeds as non-existent. For the dominant class, confor- 
mity to the Established Church is the condition precedent of 
the constitution — for the King in council as for the King in 
Parliament — recognized by Whigs and Tories alike. 

This welding of the Established Church into the parlia- 
mentary state was the last decisive step towards establishing 
the cohesion and internal harmony, with which an even pulse 
returns into the life of the nation. And herewith the clergy 
at last ceases to be an agitating element in the struggle for 
power and social interests, and to vaunt itself as being the 
true prop of the throne and order ; but it finds its conserva- 
tive calling again in teaching and the cure of souls, in repre- 
senting the Christian moral law, as it is incorporated in the 
Anglican Church, homogeneous in itself, and intelligible to the 
minds of the majority of the nation.*** 

In the dignity of their vocation, in political clear-sighted- 
ness, in patriotism, and in respect for civil society, there was 
probably no clergy in Europe that could equal the Anglican 
clergy, and if their activity was only too intimately bound up 
with the position of the dominant class, yet it was and 
remained a high vocation in its sphere, and of great and 



**♦ This recognition of the equality 
of the individual helievere of other 
confessions is something entirely dif- 
ferent from the system of the parity of 
two Churches^ which would be incom- 
patible with the English parliamentary 
system. The Presbyterian Church, it 
is true, was the State Church for Scot- 
land, yet only as a provincial institu- 
tion, and as being a kindred church 
system. As to how a ttoo-church system 
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must be organized in the same state 
(as was the case in Germany after the 
peace of Westphalia by the union of 
Catholic and Evangelical territories 
into a confederation of states), public 
opinion in England apjiears to have 
but little clear idea, although England, 
since the re-establishment of Catholic 
bishoprics in the country (1850) is 
brought face to face with the same 
problem as Gennany. 
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important influence upon the present legal order of the State, 
which thus stood on a secure foundation in a universally 
recognized doctrine of the Christian moral law. This posi- 
tion of the State Church was the latest development in the 
organism of parliamentary constitution, bat not the last in 
point of effectiveness. 
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CHAPTER LIII. 

IX. t!r|)e ifUIatfons of tjbe aTrofDn to ^arUament— 'STj^e ISting 
in Councfl and tjbe Bing (n parliament. 

Upon the thus consolidated basis of the hereditary succession 
of self-government, viz. the ruling class in their Upper and 
Lower House (Chaps, xlv.-lii.), there now becomes developed 
a new position of the royal council as regards Parliament, 
which for more than a hundred years, under the name of a 
'* parliamentary government," has as an ideal of a monarchi- 
cal constitutional government, stood before the nations of the 
civilized world as a goal to be attained. 

The Eevolution had preserved the royal office, not as a 
monarchy of divine appointment, but as an hereditary mon- 
archy of human institution, with a parliamentary title, to be 
compared with the accession of Henry the Seventh. The 
p]nglish State remained accordingly a monarchy, and indeed 
a constitutional monarchy with a double organization; as 
King in Parliament and as King in council, that is, the King, 
in exercise of the executive power, is bound either to the con- 
sent of the one or to the assistance of the counter-signature 
of the other. The old powers of the Crown still continue, 
though from time to time enlarged, limited, and modified by 
the legislature, that is, by ** the King in Parliament." 
These powers have become divided among a number of con- 
stitutional departments (courts, commissions, and boards), all 
at length converging in the "King in council," the King as 
head of the now so-called executive power. The events of 



404 



Constitutional History of Ewjland. 



5 



1688, however, have produced changes in the relation of these 
powers, which also react npon the form of the central admin- 
istration. 

I. The Privy Council ia atJU the constitutional Beat of the 
Government, but with essential limitations of functions as 
also of persons. 

The supplementary power of the King in council to isBi 
ordinances still continues ; but as the sovereign rights are 
tiie widest extent fised by statute, and become continnouBly 
more and more fixed, the ordinances are restricted more and 
more to colonial aud foreign affairs, to executory ordinances 
and instructions to ofiicials. 

The power of the coimcil to decree ertraordinarif measum 
of temporary government has not been expressly abolished ; 
but, since all power of dispensing with and suspending par- 
liamentary statutes has been taken away, the more important 
measures pass to Parliament in the form of private bills, etc. 

The jurisdiction of the council in civil and criminal causes 
disappeared with the Star Chamber ; all that has remained of 
it is only a right of preliminary inquiry. To this were added 
the following further changes : — 

The permanency of the judges' office was made a rule \if, 
13 William III. cap. 2; 

The whole police administration, the superior jurisdiction 
of the local government, the militia, and everything that is 
liable to abuse of power from above, was " de-centralized," by 
an endless series of statutes, and placed under a eyHtem 
administrative justice ; 

The Chui-ch has attained her independence of the 
in power; 

The Upper House finally, has become so consolidated, as 
enable it to take again, as in the fifteenth century, the positic 
of an independent council of the realm. 

The practical centre of gravity in the governmental 
now lies essentially in the deliberation of the King, touching 
the summoning and dissolution of Parliament, and the bills 
to be laid before it. The present council in ita deliberations 
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deals with measures of foreign and colonial policy, with the 
introduction of new laws, with temporary measures, and with 
the re-appointment to vacant offices; that is, with business 
for which the ceremonious sittings of a numerous body appear 
actually neither necessary nor suitable. All functions, for 
which the permanence and the divisions of a council of the 
realm are essential, are (as was already partly the case in 
the preceding period) actually withdrawn from the council. 

And accordingly the remaining business of the council 
passed to a council of ministers formed of five, seven, or 
more principal members of the council as "His Majesty's 
present government" (cabinet). This method of government, 
which proceeded from the cabinets of James I. and Charles I., 
from the cabinets or cabals under Charles II. and James 11. , 
proved itself at the commencement of this period to be the 
only possible form, paying as it did due regard to the 
predominating party in Parliament. Even that great man 
William III. was unable to form a coalition government of 
Whigs and Tories; in the years 1798-96 the dissenting 
elements silently retired, until an homogeneous Whig cabinet 
remained. William III. last presided at real deliberations of 
a council. Men became convinced by practical experience 
that the new biUs and measures to which the council was now 
confined, could only be laid before Parliament by a united 
government entertaining the principles it advocated. For 
this reason no serious attempt was made to return to 
the old course of business in full sittings of the whole council.* 
But as nothing has been altered by law in the cases where, 
according to constitution or law, an order in council is requisite, 
a nominal royal council is held, to which, besides the ministers 
j)ro formay some of the members of the council, who are of 



* The Act of Sottlement attempted 
oncQ more to restore the original rela- 
tion by providin*^, that for the future 
all matters toudiing the government 
of the realm, which would ordinarily be 
dealt with in the Privy Council accord- 
ing to the laws and costoms of the 
realm, should be there so dealt with 
and signed by such members of the 



council as had deliberated upon and 
consented to them. But this clause 
was repealed without ever l)eing curried 
into eneet. Men were convinced that it 
was impracticable. As to the question 
of the constitutionality of the now motlo 
of business, cf. note at the end of this 
chapter. 
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the same mind as the ministry for the time being, are invited. 
The Privy Council exists now only aa a ceremonious sitting 
of the ministry for the formal ratification and publication of 
such measures as constitutionally must proceed from thi' 
" King in Council." 

To this form of State government is attached the predomi- 
nating influence of Parhament over its members and their 
policy. 

II. To the King in Parliament, therefore, all those powers 
are transferred which have been lost by the King in council ; 
that is to say, the ministers of the Crown, for the time being, 
now need the consent of Parliament to a long seriea of cases 
which were in former times discharged, as a matter of course, 
in the council. 

This new method of government in England in no way 
rests upon the normal powers of Parliament, its share in the 
legislation, its voting of supplies, and its right of DontroUing 
the Government as such bad been historically developed sin 
the fourteenth century, and fixed by numerous precedet 
The dynasties of the Tudore and the Stuarts bad nevertbelaj 
with this Parliament carried on a monarchical regime, 
even after the numerous other limitations imposed under 
Charles I. and Charles II., a conscientious monarch might 
have found in the constitution sufficient scope for the t 
of his royal power. It was the new position of Ibe Croff 
after the Declaration of Rights that perfectly altered ! 
position of the King in council, and the King in Parliament. 

The material point lies in the unalterable truth that every 
political constitution must leave loopholes, which may be 
described as extraordinary powers, dictatorial powers, 
powers, or the like, but which ever arise anew from 
relations of State and society. No human wisdom and foz 
sight can exlianstively circumscribe supreme power in I 
State by laws or constitutional rules, since tbo unfor 
needs, and even urgent requirements of society, in every shtn 
period demand new measures, for which no sufficient role has 
as yet been discovered. In the republic, as in the monarcbj, 
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I this dictatorial power must lie on the one side or the other, 
and the elemeDt of power that is taken from the one side 
must ever be given to the other. Nations which have grown 
np under a monarchical constitution, and have prcBervcd an 
intimate relation to their monarchy, reserve these powers to 
the sovereign in the well-grounded feeling that they rest 
more securely in an institution which in every personal and 
family interest is identical with the permanent welfare and 
I prosperity of the country. The English nation, too, has 
adhered to this monarchical tradition up to the furthest 
possible limits. Even after very evil experiences in every 
former century (pp. 117-120) the circle of the latent powers 
was carefully, hesitatingly, and almost timidly drawn some- 
what closer by the legal definition of certain points. It was 
the unexampled breach of faith, and perversity of a dynasty 
throughout three successive generations that made the nation 
. waver in this belief, and brought about that change which, under 
[ the name of the " glorious revolution," deprived tlie Crown 
of every tittle of extraordinary power, because that power 
had been abased in the most flagrant manner. Every single 
sentence of the Declaration of Rights was only too ranch 
jastified by preceding events ; but this whole chain of 
negations since the days of Charles I. leads to a materially 
altered system of government. The total result of these 
negations is this, that in every such loophole the powers of 
the Crown have been expressly talien away, ajid any attempt 
made to exercise such appears as an unequivocal case for an 
impeachment of ministers, and that accordingly every 
remnant of dictatorial power, which can have any practical 
importance in a State system, is from that time forth denied 
to the King." 



" In this deciBive point of the so- 
called pFkrliamenlariBm there are no 
*' gcDernl coDntltutioiial truttiB," but 
the English nation has even here pro- 
ceeded alowlj and prudently \ij the 
light of eiperieneag that are pomiliat 
to England. The PetiUon of Bigbt, 
the aboUtioo of the Blar Cbambor, and 
Bill of Eighia ddIj lop off siugla 



and grossly abnsod pierogntivee. The 
uneonseientioua employment of Stale 
leiouTocs under Charles II. firet <^ all 
caascd that rigoioui rramiug of the 
clause of application, by nhirh the 
State government, not only in new. but 
also in old expenditure (so far as moh 
expenditure b[ia not been provided by 
law), is subjected to tbecontrol oftbo 
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Although according to the doctrines of democracy the powers 
that had thus been taken away ought to have benefited 
popular liberty, the result was in reality otherwise. Like 
'* the sovereignty of the people " itself, the powers which were 
taken away from the crown fall into the hands of the dominant 
class of society, that is, in England, to the now fully developed 
ruling class in its perfected parliamentary organization. But 
as the needs of the nation continuously grew out of the 
existing legislation, as the State, year by year, needed new 
and extraordinary powers, there was nothing left except that 
the actual goyemment by the King in council should return 
to the King in Parliament, return so as year by year to be 
in a position to cause the necessary means and powers to be 
voted by Parliament, and thus to enter into a continual 
confidential relationship to Parliament, that is, into a con- 
stant dependence upon it. 

But in the eighteenth century there met together a series 
of circumstances which increased to the utmost extent this 
dependence of the Goyemment upon the intentions of Parlia- 
ment. Of these the mention of the following will suffice : — 

Whilst the existence of a standing army was dependent in 
all its needs of resources and legal conditions upon the 
annual, perfectly free consent of Parliament, no king of 
England could any longer dispense with this military force. 



Lower House. Tho destructive plans 
of James II. necessitated tho annual 
sanctioninp: of the standing army by 
a mutiny bill. Tho serious abuses of 
the administration at last caused tho 
boundary between legislation and ad- 
ministration to be drawn in this way, 
that everything partaking of tho 
character of an incident money bill, 
or an encroachment upon property, or 
an exception from the common law 
falls within the province of private 
and local bills, and thus into the 
sphere of Parliament. But as finally 
there was not one of the royal rights 
that had not been abused by the 
Stuarts, those laws took away the 
whole of the movable part of the 
powers of Government which still lay 
in the King in council. It was only 



the experiences of three such genera- 
tions that left behind the con^-iction 
that a party government proceeding 
from the ranks of the ruling class in 
this country offered more guarantee 
for a strong and just rule, and less 
danger to liberty than the old method 
of government by ** King in council." 
The main point did not consist in 
formal institutions (which can readily 
be imitated) but in dynamic forces in 
the life of the nation. When nations 
cease to believe in dynasties capable of 
governing them, disbelief in classes, 
parties, and party men, capable of doing 
so, ensues. Whilst all monarchical 
forms and notions were retained, this 
belief moved the centre of the State 
from the council to the HouBe of 
Commons. 
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whether for retaining the hold over Ireland, or for maiiitain- 
ing the position of the country in Enrope, or yet that of the 
empire which had spread itself throughout every quarter of 
the world. 

Further, the determination by etatute of the whole of tht" 
internal adminietrative law which had gradually increased in 
an unusual degree, called for new statutes from year to year, 
and rendered private and local acta necessary for the smallest 
change iu the adminletrative rules— acta for which the consent 
of Parhamcnt was requisite, whilst under the normal con- 
stitution the ordaining power of the Government, the grant 
of corporative rights, etc., bad sufficed for the current needs. 

And if, further, the normal right of the Parliaments to vote 
taxes was iu itself compatible with the maintenance of the 
royal prerogative, the Continental wars of England, and later 
the American war, and still more the gigantic struggle with 
the French Revolution, demanded such unheard-of resources 
and loons for the State, that even in the former State of 
the constitution, the monarchy, pro tenijMrt, would have come 
into an unusual state of dependence upon the tai-voting 
Lower House. 

With an empire in such a critical state, it was only too soon 
perceptible that no royal council was any longer capable of 
conducting the business of government even for a single year 
if in antagonism with the I'arhament ; the resulting — 

III. Relation of the Cabinet Iu the Paiiiammt appears for 
these reasons to be practically necessary as a continuous 
understanding between the Government for the time being 
and the " supreme council " of the Kiug in Parliament, which 
latter from its very nature, could ouly take an informal con- 
fidential shape, so far as the mitiativo of Government measures 
was concerned. 

This new relation was necessitated by the now unavoidable 
dependence of every administration upon Parliament, especially 
in financial matters. Dependence upon ParHament, however, 
means dependence upon the majority in the Houses, that is, 
Upon the parties for the time being predominating iu it. 
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The more difficalt it was to carry through new laws and 
meaBures in the great representative body of the realm, the 
more necessary did it become to undertake the task of carrying 
them through only by the agency of compact parties, ander 
the advice and co-operation of their moat able leaders. In 
spite of the counter-endeavours of the Crown, the system of 
party government accordingly came more and more into 
vogue, and in the continual fresh and more critical situations, 
there remained at last no choice but to commit the conduct of 
the affairs of State immediately to the leaders of the most 
strongly organized party. 

The principal danger that attended such party gOTemments 
in former generations was removed by the present form of 
administrative law ; party government was not developed 
nntil the whole of the internal government of the country 
had been rendered independent of the principles of the 
dominant party. A Whig and a Tory ministry meant under 
these conditions only new schemes of bills, new financial 
measures, and a new line of foreign policy ; whilst the judicial, 
police, financial, military, and ecclesiastical government kept 
on its established customary course. 

Thus, after a century, the place of the "confidential men" 
in the cabinets of the Stuarts, was taken by the "confidential 
men" of Parliament in the ministry (the cabinet in 
modem sense). In the first generation of the period th< 
were almost entirely nobles of the Upper House, becai 
(in consequence of the Revolution) the dominating inflnenc* 
of great noble faniihes preponderated in the Lower Hoaso 
also. But later, with the increasing competition of the 
principal debaters in the Lower House, the ruling class upon 
its broader basis began to be more independent in the money- 
voting body (as was the case at the time of the Restoration), 
yet still decisively influenced by old and powerful family con- 
nections, such as are generally formed of a fixed and secure 
class -predominance. 

In consequence of the abnormally increased pecuniary 
of the country under George III. the central power 
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State had unmistakably fallen into the Lower House, and 
for a ceutury past in England the only fear has been not of an 
abuse of the executive power as against the majority, but of 
an abuse of the executive power by the majority. The Parlia- 
ment, and especially the House of Commons, instead of con- 
trolling the government of the State, and calling ministers 
to account, has, iu au increasing degree, itself become the 
I ruling body. Its majority no longer merely controls the 
I central government, but even designates the rulers them- 
selves. The legal responsibihty retu-es before a "pohtical" 
responsibility, that is, before a system of change of ministry 
dependent on the relations of parties in the Lower House.*** 
The rapid alternation of these party ministries is not owing 
to a general " constitutional " principle, but once again to the 
peculiar position of the British empire. There have been, 
since the commencement of the parHamentary method of 
government, only a few epochs, in which a permanent policy 
has been clearly and fixedly laid down for a government : the 
epoch of the consolidation of party government under the 
House of Hanover (Walpole's ministry), and the struggle 
against the French revolution and the Napoleonic hegemony 
(Pitt's ministry). But as a rule the position of the British 
empire throughout the world in its great changes of political 
and commercial relations to foreign conntriea, and to the 
colonies, as well as the very heterogeneous composition of the 
elements of the empire, necessitated such a frequent change 
of measures, that the laboriously settled programmes of party 
leaders and parties could not suffice for the new position of 
affairs. A short continuance of the ministries in power was 
accordingly the rule even in the eighteenth century. At every 
fresh change, however, the experience was repeated that the 

""■ Hefoin also the questiin ia one 
nf a rhanj'e in the lelationa of power. 
la the traniicion to tbe new naetbod 
of government impeMhmontg wore 
brought in the Srat generation after 
tbe rerolatbn agninit the lilgheat 
terranta of the Crown in flfleen cascB, 
gince that time only in a few 



isnlatcd inB(an<!es ; for sinr'e that time, 
owing to tho chiinge iu Iho poaition of 
the minlHtry, a diroot abiigo of the 
cxecutire power was almost impoaible, 
and tJie teiDptalioti to such abuse was, 
in face of a predominating mujoril; io 
Parliament, verj Bmall, 




necessary unity of action could only be attained if the ministry 
in oEGce was compoBed of men wbo were agreed in principle 
as to the chief meaBures to be adopted by the ministry, and 
who on these points already commanded, or had the mea 
to command, a majority in both Houses. 

In no one of these stages of development did the : 
method of government depend upon law, but everywhere upon 
a tacit understanding between the leading statesmen and the 
opposition, that is, upon the acknowledgment that a govern* 
ment of Great Britain by both Houses of Parliament colt] 
only be carried on upon those lines. 
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Note to CsjUteb LIH.— Whether 

govisrnmetU by a cuWnel ia eonttUu,- 
thnal or uiionufifu'innal hui been 
tbe subject of political ooDtrover- 
aiea. A careful eiamijiiitiaQ of the 
qaeBticm ia to be found in Hallam, 
"Const. Hist.," iii. o. iv. It ia tiuo 
that no Engliili law Tacognizes a 
inbinet as a, aonBtitutional body, that 
tbe luemliers, ob ncmbera of euch 
cabinet, have no legal rigbts or duties 
whatsoever, but vlely oi members of 
tbe Friv^ Counoil. The existenceof a 
cabinet is decUred by no official act, 
end its meinbura are not made knonn 
to the public, Co the authorities in the 
State, or to Piirliaujout. Blacbstono 
and De Lolruo, in tlieir tieatiees, do not 
ersQ mention tbe name "cabinet." It 
is also true, that the responsibUity of 
the ministen is Id some meaBura 
relieved by the formlessneaa of this 
coHDcil of minialer* of wiioac prooeed- 
iiigs no official record is wont la be 
kept. A legal rule, as to what members, 
how many members, and with what 
forms are to be summoned to the council, 
bad never existed, and from the nature 
of the easeeuuid not well be presoribed 
tor a Privy Council of the Kin^. The 
gradations of the signet, the privy e^a], 
and the groat svnl necessitate that a 
person can never bu wanting to beiir 
the politi<»l reaponsibility. From the 
nature of the oaso the pieeent form of 
traiiBactioQ between a ministry and Lliu 
muJoritJeBOftiKO Houses of Parliament as 
tu the ioitJHtive in government measures 
could be as little fixed by law as the 
forms of negotiation with foreign powors 



as to alliBneeB and treatim ot peace. 
This form of govemiuent would (*r- 
lainly be liable to the several oennue* 
if the exercise of the existing public 
law (as on the Continent) were de — 
dent in any mumer upoD inch 
sponsible meetings of party men. 
the entirely different position of 
administrative law gives to tbe ijius- 
tiau for Kiigland a totally different 
aspect ihim tnat for a ministry of the 
oDDtinenbU states. In spite of ttie 
cabinet tbe government remains ■ 
govemmeitl by late, protected against 
the danger of a party admiaististion. 
William the Third's reeistance at first 
to the formation of party ministries 
was very eoneeivBblj duo to the feel- 
ings and the traditions of the monarchy. 
But he himself in the courae of timr 
became convinced that the initiative of 
new mtasures in this State could oalj 
proceed from party ministriea euaeo- 
tially united in their intentions, and 
with n united sclieme of ar-tian. He 
tacitly permitteil that only acUvv 
members nod a few other metaben of 
their confidence ahould lie itummon*! 
pro forma to the sittings of the Privy 
Couocil, and in like manner tho oppn. 
sitioo conceded tbe point. &inco that 
time the practii;« has been obaontiL 
whidi silently excluded tbe m 
fidtntial members from the di 
tioiu of the oounaiL Oare n 
the deathbed of Queen Anne, 

vivcd. Uulingbroke and his adhemiU 
in the cabinet bad already tMoltal 
upon the suGoesslmi of iIm Stuart^ 
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when the Dukes of Argyle and Somer- 
8et suddenly made their appearance in 
the council chamber, took their places, 
and declared that in view of the dan- 
gerous state of the Queen, although 
not specially summoned, they offered 
their assistance. They proposed that 
the royal physicians be heard, upon 
whoso report it was resolved at once 
to appoint to the office of Lord of the 
Treasury, and to propose to her Majesty 
the Duke of Shrewsbury in that capa- 
city. Here was again an open place 
left for the latent powers of the King 
in council. On George the First's 
accession the Privy Council was dis- 
solved, and a new one formed of thirty- 
three members ; but it was again re- 
solved that only eight members should 



belong to the cabinet (Nottingham, 
Sunderland, Somers, Halifax, Towns- 
hend. Stanhope, the Lord Chancellor, 
and Marlborough). Since then the 
number of the nominal members of 
the council has steadily increased by 
members of former ministries and the 
honorary Privy Councillors being 
habitually continued in the list, and 
also re>con£rmed after the accession of 
a new sovereign, so that at the present 
day the list contains more than two 
hundred persons, among whom a cor- 
porate discharge of business would be 
practically impossible. As to the func- 
tions of the Privy Council as they are 
now, and its divisions, cf. Gneist, 
" Englisches Verwaltungsiecht," vol. 
ii. pp. 726-761. 
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CHAPTER LIV- 

^1^ Btesolutfon of tjfte CEfttat ®fficts^— ^e ^ransftfon 
to tjbe ifnolietn iViinteterial ^pstenu 

A FURTHER consequence of the transformation of the Priiry 
Council into a movable cabinet was the slowly but steadily 
progressing absorption of the historical great offices into the 
modern system of a ministerial administration, which becomes 
more and more bureaucratic in its character, and which, 
besides the minister, generally receives from the Upper or the 
Lower House one or two members of Parliament as represen- 
tatives of the department. 

The cabinet was at first formed almost exclusively of mem- 
bers of high nobility. The predominating regard paid to the 
Upper House was not only rendered requisite by the necessity 
of its consent to every important measure, but also in an even 
greater degree by the increased influence of the great families 
during the revolutionary period, families, themselves the heads 
of the ruling class, who by their mutual connections and local 
influence in the county and borough towns, represented the 
most compact power in the State. Gradually, however, the 
necessary consideration due to the body of the Lower House 
asserted itself, and Walpole, who was at first only appointed 
paymaster-general, obtained after 1721 even the leadership 
of the cabinet. From that time forth it became the custom to 
give certain principal debaters a seat in, the cabinet, and now 
a system of the distribution of the offices was formed 
generally on the following lines : — 



i 
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The court ojicea are still engrossed by the beads of noble 
families, or their relations ; without any direct share, indeed, 
in the conduct of business, but with a high honorary rank, 
considerable salaries, and an assured infiuence at court. 

The great offi.ces of State always fall to a great extent to 
the noble membera of the dominant party, who have also in- 
fluence in Parliament, special regard being paid to the party 
relations of the Lower House ; for this reason, in the eighteenth 
century, a considerable number of ministerial offices are also 
given to members of the Lower House, who do not belong to 
the peerage. 

A change of ministry is followed, according to party usage, 
by changes in the representative court offices, in the under 
secretaryships, and in some subordinate offices (altogether 
about half a hundred), whilst in the permanent service, only 
those offices which become vacant in the course of the period 
of the administration fall to the patronage of the ministry and 
its friends/ 

The arrangement in detail was carried out according to a 
gradually established practice by the leader of the party, 
authorized by the Crown, due regard being naturally paid to 
the merits of rising members ; firstly, to merits in parUa- 
mentary debate, and secondarily, also to merits in administra- 
tion. Since the shai'e of the membera of the Lower House 
has increased, a homo noeus occurs now and then among the 
leaders of the party. In order, however, to give greater 
elaaticity and solidarity to the cabinet, an important change 
was seen to be necessary — viz. the dissolution of the old 
great offices; — which necessitates once more a reference to 
the offices of the Privy Council in its old organization. 

1. To the Lord Chancellor have been delegated numerous 

} * The fommtiua of the roinutcrial pamtivel; unnecesBitrf offlcog with 

I depnrtiuect is onl)' tnuched on by high salaries were n-taiDed and larioaa 

Blockatone and bja oommentntora, with now odcs crenled, to druw tlio membvra 



relation to the Btatules passed with of the Upper und Lower Hoosein 
reference to it, which giye no pictnie temporary udminiBtratinn aod ii 
of the true adininisttation. The cen- intereats. To ohunicterize tlie method 



ttal adniinistnilion was even in tbe of this central udministratiun t add in 
aeedingly com- the followinc nul«B oerlaiu dales 
f old and com- tho middle of tbe period (1755). 
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other powers in addition to his original functions. He can, 
therefore, of course, only personally administer his judicial 
office in the most important cases. Beside him, the Master 
of the Bolls holds a separate court as Yice-Chancellor; his 
Masters in Chancery become counsellors making reports upon 
the higher judicial and official business. The rest of the 
enormous mass of business is carried on as usual in permanent 
offices. The Lord Chancellors, who go out of office with the 
parties, exercise, as such, no important influence upon the 
administration, but they haye the patronage of a very large 
number of highly paid offices. (1) 

2. The Lord Treasurer in the eighteenth century appears as 
a rule the leading Minister of State. As the Lower House 
disposes of the national purse, a strong representation of the 
commoners was necessary in this department. Since George 
I., therefore, the powers of the Lord Treasurer were made oyer 
to a body, consisting of — 

(1) A First Lord Commissioner, either a peer or a commoner. 

(2) Three or four Junior Ijords; among them, if possible, a 
Scotch and an Irish member. 

(8) The Chancellor of the Excliequer, who is the second 
principal member of the commission, and always a member of 
the Lower House. This constitution of the central depart- 
ments as a board is, howeyer, now merely a nucleus for the 
formation of a number of higher offices. The First Lord has 
as a rule, as presiding minister, the general control of the 
administration, without any special connection with the 

(1) Tho department of the Lord Lord Chancellor " consistod in 1755 of 
ChuTic<*llor with it« permiment bureaus the Lord Chancellor, the Earl of Hard- 
is scarcely materially altered l)y a wicke (at a salary of £2100 and fees ; 
cluin^e of party ministries. It is greatly together more than £7000), the Master 
to th(^ honour of the ruling class, and of the Rolls, twelve mtisters in Chan- 
of the legal profession, that this great eery, a principal registrar, the Duke of 
Chancellor has always pn?served the St Albans, with two deputies, tho 
spirit of juclicial administration. Out clerk of the hanaper (the Duke of 
of regiir«l to the Upjwr House, in which Chandos) and deputies, etc. (more 
lie presides, the Lord Chancellor is than one hundred officials in permanent 
now always raised to the hereditary service). The Duchy of Lancaster con- 
|)eeragc. At times this office also is tains an imitation of the Chancery on 



put into commission, and then a com- a small scale, altogether about thirty 
missionary speaker of the Upper House sinecures, 
is appointed. The great ** Court of the 
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financial department. The Junior Lords are confidential 
men selected from Parliament, who confine themselves to 
counter-signing important decrees. The head of the finance 
department is the Chancellor of the Exchequer alone. If 
the Premier (First Lord of the Treasury) is a member of 
the Lower House, he can be at the same time Chancellor of 
the Exchequer; if he is a peer, the offices are always distinct.(2) 
8. The Lord President of the Council loses with the council 
his former importance. His office is an honorary one, like 
that of a minister without a portfolio, and of itself is of no 
decisive influence upon State business. 

4. The Lord Privy Seal seals the orders or warrants for the 
great seal, and accordingly is a controller of the ministerial 
course of business, without a separate administrative depart- 
ment. 

5. The Lord Chamberlain* 8 functions are those of superinten- 
dent and censor of theatres. 

6. The office of Lord High Constable has ceased to exist. 

7. The Earl Marshal is head of the Herald's Office. 

8. The office of the Lord High Admiral has resigned its 
judicial business to the Court of Admiralty ; for the admini- 



(2) The department of tlie Treasury 
includes, as a rule, the Prime Minister, 
First Lord of the Treasury, and the 
Chancellor of the Exchequer, in the 
capacity of minister of finance. The 
old Exchequer still continues as a very 
cumbrous general financial control witn 
numerous offices, which are now in 
great measure sinecures for members 
of Parliament, and in part also are 
feudal hereditary offices. In the year 
1755 the Treasury consisted of a First 
Lord, the Duke of Newcastle (£8000), 
three Junior Lords (the Earl of Darling- 
ton, Viscount Dupplin, B. Nugent), 
and the ChaneeUor of the Ji'x^hequer 
(Legge). The Exchequer consisted 
of the auditor (the Earl of Lincoln), 
tlie clerk of the pells (Sir Edward Wal- 
pole),the /our tellers (the Earl of Mac- 
clesfield, Hon. T. Townshend, Viscount 
Boyston, and H. Walpole), each with 
a deputy; the tioo chamberlains. Sir 
S. Stewart, and Sir W. Ashburubam, 

VOL. II, 



each with a deputy ; seyeral officers of 
the Exchequer department, the usher 
of the Exchequer (H. Walpole), pay- 
masters, and so on. In the year 1780 
the auditor of the Exchequer received 
as pay £14,060, each of the four 
tellers £7038, the clerk of the pells 
£7507. To the account side belong 
twelve for the most part very ancient 
offices. Still more numerous are the 
independently formed under-dcpart- 
mentsof the Treasury ; the upper custom 
office, the general excise office, the salt 
commission, stamp office, land-tax 
commission, general post-office, and 
mint. Certain heads of the under 
departments (such as the department 
of the demesnes and forests, and the 
board of works) received occasionally 
a scut in the cabinet. Including the 
under departments, the whole stuff was 
so enormous, that the Treasury olone 
included about half of the whole civil 



service. 



2 £ 



i 



418 



Const itutiojial HiMory of England. 



strative control, an Admiralty OflSce has been formed, con- 
eisting of a First Lord of the Admiralty, and six Junior Lords 
with a deliberative vote ; all of whom go out of office with the 
ministry. (8) 

9, 10. The Lord High Steward as active chief, and the 
Lord Chamberlain for the court department of the wardrobe, 
chaplains, physicians, etc., belong entirely to the royal house- 
hold. 

11. The Ordnance Office has consisted unchanged since 
Charles the Second's time, of the Master of the Ordnance, 
and five members, usually of Parliament, all changing with 
the ministry. (4) 

Still retaining their names, titles, pay and fees, four chief 
departments of State have sprung from the old great offices. 

(1) A principal Department of State and Finance. 

(2) A Department of the Lord Chancellor. 

(3) An Admiralty. 

(4) An Ordnance Department. 

To these departments are added others, which are formed 
by dividing the department of the Secretary of State. From 
the original position of a cabinet-councillor, the Secretary of 
State came to conduct correspondence in the name of the 
King with the local boards touching measures of internal 
government and police, and to correspond with foreign envoys 
and foreign cabinets, — functions which, in consequence of the 
altered position of the cabinet, were inseparable from parlia- 



(3) Tlie Admiralty Department con- 
fiibted in 1755 of seven lords com- 
niis^ioners (£1000). To tliis depart- 
ment belongs a list of six admirals, 
nine vice-admirals, six rear-admirals, 
and 287 captains. The Navy Com- 
mission consisted of a comptroller of 
the navy, nine hij^her officials, and 
thirteen local boards for the arsenals; 
the vietnallinp: department of the navy 
<'onsiated of seven commissioners, the 
treudurer of the navy, etc. 

(1) Tiio department of Master of 
the Ordnance existed formerly under 
the Duke of Marlborough in a manner 
that at once gives an idea of the Whig 



administration of those times. The 
duke was Master of the Ordnance with 
£3000 salary, £1825 travelling ex- 
penses, £1000 representation money, 
and £2000 as colonel of the foot guards 
(Ix'sides £7000 as plenipotentiary of 
the Netherlands, £10,000 as commander 
of two armies, £10,000 as commander of 
the Dutch troops, £15,000 percentage 
from tlie hired soldiery, £5000 pension ; 
the Duchess held four court offices and 
a pension together amounting to 
£9500). The military branch of the 
ordnance office incluaes a chief of the 
engineers, eight directors, etc., and tlie 
whole artillery. 



mentary party goverament. Immediately after the Itevolutioii, 
the Secretaryship of State, aa an important oflSce for a 
high peer belonging to the dominant party, ■was divided be- 
tween a first and second secretary. Under George I. the first 
Secretary of State, Lord Townshend, was even regarded as 
Prime Minister. After the union with Scotland, a third 
Secretary of State was appointed, for Scottish affairs ; but 
his office was abolished after 1746. In the year 1768 a third 
Secretary of State was created for the American coloniea, but 
bis office was abolished in 1781. Meanwhile, by arrangement 

» between the two chief Secretaries of State, a division of the 
business was eEfected, into a north and south department. In 
the year 1781 a eyatematic division into a home department 
and a foreign department was at last effected. In the year 
1704 the relations with France necessitated again the appoint- 

Iment of a third Secretary of State, for war, to whom in 1801 
was entrusteii also the administration of the colonies. Ac- 
cordingly at the close of the period, out of the Secretaryship 
of State there had proceeded three farther chief principal 
Becretaryships. 
• (5) A Principal Secretai-y of State for the Home Depart- 
ment. (5) 
} (6) A Prim'ipiil Secretary nf Stote for the Foreign Depart- 
ment, to whom the diplomatic and consular system was sub- 
ordinated. (G) 



rS) Abodt the middle of the eigli- 
teenth cootdiy llie Secrataryship of 
8tal« Btill forms a wlinle in the leiisu 
thut thp geogniptiicAl division pra- 
dotpiiintes, and thp disision of businosa 
is Bubotdinulo. Totbondrthem depiirt- 
nient belong nine envnys and miniitera 
plenipotcntiary.totbd louCbern deiuirt- 
luest a liho number, added to tbeiie 
twenty-flre oonsulfl. twenty agents for 
the oolonies, eto. The pay of s Secre- 
tary of Steto wa» in I7«5 fined at 
SiHKin. nbilst under Elizabeth it liiul 
only nm-'imtpd to £100 with Inx table. 
Sinc'iMhe nyBlemulio separution of the 
t^ecreiaryehip ot Slate for tllo Homo 
Jtep^tnient and for Fcirdgn Affairs, 
■""'!, the borne department con- 



sists in n very aimple form of the Princi- 
pal Secretary, two uudur Sei^roturiea of 
State and n moderate ibiff of clerks. 
Coimet't<>d with it ia a wiries of funo- 
tions cnncetning the odininiBtmtion of 
penal justice, which with lu in Ger- 
niiiny are neiigned to the ministry of 
jUiliue, whilst in ICnglanil tho office of 
Lord Cliancallor is essentia It y conlined 
to the prorinco of ciTtl jnsttee. By 
Iwing combined with the homo depart- 
ment, crimluHi proifecutionB and the 
currying ant of the sentence of the law 
especially gained a more plastic fonn. 

(6) The foreign department cooiiated 
Binco 1782 likewise of oiitt PriociiMil 
Secretary, two nuder aecroUirics, etc^ 
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(7) A Principal Secretary of State for War and the Colonics 
(since 1816 principally confined to the administration of the 
Colonies). (7) 

Every secretary of State has as a role two secretaries, 
who here receive the title of under secretary. But still the 
secretaries of State in the eye of the law are only considered 
as one person ; the distribution of business among them is, 
accordingly, a matter of administrative arrangement. 

In the nineteenth century, I may say at once, this process 
has been continued by the further division of the Secretary- 
ship of State, and by the formation of central boards for new 
branches of a newly organized administration by parliamentary 
legislation (parliamentary boards). There have been added 
in particular — 

(8) A Secretary for War who combines the old ordnance 
office and sundry under departments in a single ministerial 
department. 

(9) A Secretary of State for India, after the older controlling 
office for the government of India had developed into a bureau- 
cratic ministerial department. 

(10) A Chief Secretary of State for Ireland. 

From an extension of the poor office in our own day a 
central board has proceeded for the modem system of local 
administration by district boards {Local Government Board). 
Under the name of committees of the Privy Council, a Minister 
for Trade and a Minister of National Education have been 



(7) The (lopartmfMit of Sccrotnr}' for 
the Colonies uu<l War was so consti- 
tuted, that sometimes the colonies were 
the chief, and the war administration 
the secondary department, and some- 
times rice versa. To the colonial depart- 
ment lK)lonj^ed, in ITSi), an Auditor- 
General of the Plantations (H.Wali)ole), 
twenty-one governors with vice-govern- 
ors, commanding officers, judges, and 
attomies-g(?neral. The paid army wan 
in 1755 under two civil chiefs of second 
gnide, the Secretary at War, and the 
Paymaster-General. The Secretary at 
War (Henry Fox), and the Paymaster- 
General (W. l*itt), form together the 



general department of war. Here as 
in all administn\tions of public money 
the salaries were exceedingly high, and 
were further increased by the Iwilances 
which the officials in con8e<iuence of 
long delay in payments often retained 
in their hands for years and could 
make use of. The Paymaster-General, 
for instance, in 1781 had £:W61 salary, 
but his balances for the twelve precept- 
ing years amounted to £558,898. The 
chief clerk had £400, which by fees 
rose to £7159. A survey for this 
time is given by Geisler, *' Greschichtf 
Grossbrittaniflcheu der Kriegsmacht ** 
(1784). 
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created. All new formations, however, follow the bureau- 
cratic system of departments. According to the arrangement 
of the cabinet for the time being, moreover, the Postmaster- 
General, the Paymaster-General, the Chancellor of the Duchy 
of Lancaster, and other officials of the second order can be 
favoured with a seat in the cabinet, and be also made 
members of the cabinet without portfolios, so that in the last 
century the number of members with a voice in the cabinet 
fluctuates between 10 and 17, and as a rule between 12 and 
15. As well with regard to an easier arrangement in distri- 
buting the places in the ministry, as also with regard to the 
necessity of giving an elastic form to the ministerial adminis- 
tration in an era of reforms, the determining of the com- 
petence of the central boards by law has been avoided as 
much as possible, the distribution of business among all 
^' secretaries of State " being rather regarded as a matter 
purely of internal administration ; and in other respects also 
a definition of the department by the legislature has been 
avoided as much as possible.** 

*♦ This qaestion of constitutional cially treated by Gneist, " Gesotz und 
law, which has been the object of much Budget " (1879. Abhaudlung, ii.). 
<li8CUS8ion in Germany, has been spe- 
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CHAPTER LV. 
^&t ipoimatton of ^tliamtntatB ^rttes. 

As the dependence of the central Government upon Parliament 
has led in logical consistency to changes of ministries, so 
also the ascendancy of the Lower House led to the fixed 
organization of two parliamentary parties, which have since 
the beginning of this epoch alternately taken the reins of 
Government, the coalition ministries formed of both parties 
each time representing only a short period. 

This party formation is the expression of the fixed political 
and social order, as it had now become perfected. It pre- 
supposes a constitution recognized by all parties, the uncon- 
tested position of a ruling class, and the internal harmony 
in the intermediate links of Igcal Government, as well as the 
blending of the executive power with an ecclesiastical system 
recognized as a national Church. So soon as this unity in 
head and limbs has been attained, the fundamental conceptions 
of the State appear in the simplest possible form as two parties. 

The philosophical ideals of a perfect political system, 
which without party strife shall unite together the natural 
diversities of a popular will to a one-minded and undivided 
will — be it republic or monarchy, democracy or aristocracy — 
are based on a misconception of human nature. Man, as a 
sentient animal, with his various necessities, is at all times 
and in all places dependent upon the outward goods of nature, 
the acquisition, possession, and enjoyment of which invariably 
forges a chain of relations of dependence, which in innumerable 
combinations form the firm strata of society, in which the 
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* individual with his family, and every wider community finds 
itBelf planted and bound in perpetual conflict with the 
interests of others. In this perpetual struggle for existence. 
in the constant endeavour to possess and to enjoy, to exclude 
others from this possession and enjoyment, and in the con- 
Btant interest in getting rid of or diminishing personal depen- 
dence, and in consolidating and extending the dependence of 
Mothers, every nation attains and asserts the greatest possible 
measure of human hberty only in subordination to the absolute 
commands of a moral law in the Church and of a fixed 
external legal order in the State. 

After bitter struggles the English nation had at last suc- 
ceeded in reeoncihng the violent antagonism between society. 
State, and Church by internal perfection of structural cohesion. 
But that which had been thus united was and remained a 
twofold organism, built up of political and social elements, 

»in the whole as in port, and therefore in as constant movement 
ta the life of the individual, and on that very account the 

' subject of a double conception and double direction of effort, 
according aa the State is looked at from above or from 
below, according as the necessary unity of the pohtical will. 
or the free will of the individual is taken as the starting 
point, according as the sovereign right of the supreme ruler, 
or the rights and hberties of the people are regarded as the 
highest principle of the whole. In the Long Parliament of 
Charles 11. the great parties had become definitely distinct. 
The web of religious and pohtical views, obscure in the 
civil wars and in the time of the Eepublic, has now become 

■■disentangled into two fundamental systems, which since 1680 

rfind their popular expresBion in the party names of Whigs 
and Tories. As since the days of Magna Charta, with the 
development of self-govemitient, of the Great Council and of 
Parhaments, the English conception of domestic policy is 
characterized by practically grappling with its immediate 
tasks, 80 after two generations of conflict between the ex- 
tremes of Puritan and High Church theories, the pro- 

Ldomiuating conception retm-ued to that realistic tendency. 
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which conceives of and formulates political questions purely 
according to the experiences of its own past. 

The united gentry had overcome James 11. The constitu- 
tions of Parliament, the county, and the corporations, as well 
as the whole legal system of the country, was declared to 
be inviolable by royal prerogative. The mutuality of the 
relation of rights and duties between the people and the 
Crown had, owing to the open breach of it on one side, again 
come to be clearly understood, and enforced as an '* original 
contract" between King and people. The inviolability of 
the popular rights had even been sanctioned by the expulsion 
of a dynasty, and the legality of this event had become 
a necessary condition of the eidsting constitution. In the 
eyes of the one party this appeared to be the highest principle 
of civil liberty in the State : — ^the right of resistance to the 
Crown in the event of unconstitutional encroachments; 
resistance — the watchword of the Whigs. 

On the other hand, it is after all only the ruling class that 
actually exercises political rights. It controls the central 
administration through Parliament and the county through 
the ofl&ce of justice of the peace. It needs accordingly a sanc- 
tioning authority in order to command the obedience of the 
lower classes. The million does not regard it as a ruler in its 
own right ; it merely exercises its powers in the name of the 
King in Parliament and the King in council. Only as far as 
the reigning class itself obeys a moral law, which is incor- 
porated for all classes alike in the Church of England, is a 
moral use of its power guaranteed ; as on the other side for 
the mass of the people obedience arises not so much from a 
commandment of reason as from a feeling of duty and belief. 
In the eyes of the other party the highest principle was 
** Throne and Altar,*' or rather, with an intentional reversion 
of the words, Church and Crown — the watchword of the Tories.* 

♦ During: the civil war Cavaliers and Exclusion Bill Petitionew and Ab- 

Romuiheads were diatingruiehed ; in horrera ; and immediately following 

the movements of the Restoration, tlieso, Whigs and Tories, which were 

IJoynlists and Presbyterians, the court first used as terms of contempt at the 

and country party ; at tlie time of the elections of 1680. 
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Both party principles are reflexes of one and the same 
condition of things, linked together like the actual State and 
society in England. They are the conflicting creeds of the 
Middle Ages, which survive in a higher development in these 
parties : in the Tories the idea, inherited from the Church, 
of the necessity of a firmly established permanent executive 
power as the basis of civil order ; in the Whigs the confederate 
ideas of the Germanic community as^the basis of constitu- 
tional liberties. The political ideas which in the Middle 
Ages were divided between imperium and sacerdotium have 
now -become fundamental conceptions within the political 
unity of the State. Both parties accordingly recognize each 
other, however far their ideas concerning the development of 
the constitution and the policy of the administration may 
differ. 

Under the names of Whigs and Tories, throughout the whole 
of the eighteenth century, the wealthy classes gave the 
Government its policy — closely bound up with hereditary 
family traditions and the social interests of the gentry. The 
battle cries of the parties were at the commencement of the 
century still resistance and non-resistance ; then the Stuarts 
and Hanover, then the American war, and then the French 
revolution. During the greater part of the century the Whig 
Government, with its recollections of the encroachments of the 
Grown, was on the whole in an ascendency ; during the last 
decades of that century, when the obedience of the lower 
classes was distrusted, the Tory Government decidedly pre- 
dominated. But both parties are primarily factors of the 
ruling class, with great noble families at their heads. In the 
parliamentary elections a fluctuating majority is seen in the 
wider circles of the gentry and the enfranchised middle classes, 
which is not accidental, but in visible connection with neces- 
sary movements of the legislation, and the financial and foreign 
policy. Naturally, the views of the individual regarding the 
State are determined by individual experiences of life and by 
the general tendencies of the human mind ; in this sense a 
Whig or Tory tendency may be found in every social group 
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and in every individaal. England's past has displayed in 
this matter a two-sided view, in exceedingly rich and vivid 
pictures, in which sometimes fear of '^ tmbridled licence " in 
the people, and sometimes fear of " encroachments " ff the 
Government obtained the upper hand. 

The reasons urged in support of these theories are in 
harmony with the state of culture of the times* The theo- 
logical reasons, from the standpoint of the Episcopalians and 
the Puritans, had in the course of the civil war and the Be- 
public become much secularized* What still remained of them 
after the Restoration is less an expression of religious convic- 
tion, than the a£fected party language of a political clergy. 
The theory then prevailing derives the system of political 
government from the nature of mankind. On the one side, 
from the nature of freewill, was evolved the theory of " State 
contract," which in Locke's system is an abstraction of the 
English county and parliamentary constitution ; on the other 
side a system of inherited " authority " is derived from the 
feeling of dependence and from the necessity of government 
which inevitably results from the nature of society. The 
influence of wealth upon the form of the State had not as 
yet in England attained to a systematic conception, but still 
lived in the consciousness of the nation as an important factor, 
after the experiences of the constitutional struggles. In 
Hobbes, the fundamental conception is clearly abstracted from 
the impressions of the civil war. This empirically national 
tendency has, since the seventeenth century, given both 
parties an historical point of view, the standard of which on 
the one side was the sovereign power of the Norman kings, and 
on the other the traditional liberty of the Saxon communities. 
But the enormous number of precedents was subjected to 
such a various classification according to previously adopted 
points of view, that even history, under the hands of partizans, 
changed its form, and the experiences of the past were no sure 
guide for the present.** 

♦* For tho theological reasons I may century stands essentially upon ration- 
refer to Chap. XXXV. The eighteenth alistic ground. The theories then pre- 
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Tbongh the leading spirits both in Church and State 
regularly move in one party direction, yet the policy of both 
parties was limited by the administration of juatico, and its 
further development into juriBprudeuce. The conservative 
feature of the constitution of Parliament, which accumulates 
customary law and statutes from generation to generation, 
and makes all changes in them dependent upon the agi-ec- 
ment of all three factors of the legislature, had left behind a 
positive system of legal principles, which in definiteness left 
much, in specialty little, to be desired. Uiron this given basia 
both ])arties found their hold. Both alike condemned the 
Stuarts' treatment of the tribunals, and by tacit agreement 
put an end to the abuse of the judicial power to servo party 
ends. With this century there begins for England a new era 
of judicial purity. A feeling engendered of bitter experience 
withheld the parties from meddling with the time-honoured 
constitution of the tribunals, and the legal institutions. In 
ibera was found the buttresB of public and private law, as 
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Vfjent baetng Government upoo thu 
Dftturc or Ibe buniaii nill, do not bo 
entiretjr in EoglBnd, aa oa the Coati- 
nent, ovuclook Cbo Tact that the Stato 
ta DO piodurt of the abatruct will, bat 
that It rests like the individuiLl mou 
upon tho Ihuih of property and lubout, 
will upon tlio iic.>ed]i. mtcreati, ollU8e1^ 
BDil nuiks thereby produced. For tbia 
reasoD, in the leventtenUi ccntnry, tho 
historical method began. In this ilircc- 
tiou tho works of Sclden. Prjnne, 
CnttoD, and others ore of lasting value, 
but (he; bold too much to the ex- 
ternal appearauro of the precedents. 
Tho one-Bided deductioua wbich (for 
iiuteoce) Brady nod his bcIiooI dicir 
ttom true fneta, made it a national 
dnty to argne awny the whole form of 
Uit> NoiTtuiii HtBt« by HBsigning lo old 
Indcflnite exptcwious tho later per- 
Umentory meaning, taking certain 
Bwxims tioux the conneelioo subsisting 
between various generationB, and bind- 
ing them together by the logic of later 
jtiiispmdence. This pieture, devoid 
as it was of perspective, nas called in 
England the "history of hiw.' It 
ba* fbuud Ibr the Lower as well aa for 



tbc Upper HouBo a hjglily respoatuble 
genealogical tree : its piouB forgoriea 
reach book even into the thirteenth 
century (modiu tenendi parliammJitiH). 
"Thus, in our ronatty," says Hacou- 
lay, "the dearest interesta of parties 
have frequently been atiiked on tbo 
result! of tho researches of ontiqiuiries. 
Tbe ioevltoble oonBequence waa. that 
our antl^tiaries eondnoted Ihsir re- 
searches in the spirit of portisans. It 
is tlicrefore Dot aurprbing that lltosu 
who have written conoemicg the limits 
of picrogativo and liberty in the old 
polity of England should have gcno. 
rally abown the temper, not of judgea, 
but of nngry and nncandid advocutas. 
. _ . With snch feelings, both parties 
looked into the chronicles of the Sliddlu 
Ages. Both reailily found what they 
Bought, and bolh olntlnately refused tii 
see anything but what they sought" 
O'Hiatory of EngUnd,"o. L). A prin- 
cipal mogainne for thvee argumenti ia 
Tyrrell, BUJiothrea Juridim, 16W. 
As to tho Kngllah patty liLerattiro 
generally, cf. It. v. MobI, " Litl«nttir 
der Stnala-Wisaenschiifteo," vol. iL pji. 
38, .(5. 
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well as a judicial firmness of character, which among the 
conflicts of the day established and developed the existing 
law. The commentators upon English law endeavour to 
fihape their matter in some measure according to principal 
points of view and maxims. From laws, precedents, and 
leadmg judgments there becomes formed a continually pro- 
gressing, judge-made law, similarly to the manner in which 
the Boman jurisprudence developed its law from the ratio and 
from an originally scanty legislation. A systematic support 
was finally given to it by Blackstone's celebrated commenta- 
ries.*** The chief merits of this work are impartiality and 
perspicuous and pleasing description, together with a wonder- 
ful optimism of feeling which could, in a time of the open 
corruption of a Whig administration, form an ideal of the 
English constitution. Although the real practical basis of 
the English political life, self-government and the adminis- 
trative organism are only fragmentarily treated, yet this 
treatise has, owing to its connection with a classical educa- 
tion and Montesquieu's division of powers, entirely influ- 
enced continental ideas of the English constitution down to 
the present day. 

♦*♦ The ptirtv colouring of the his- partiality which pays due deference to 

ioricaU philo^opliical, uiid religious con- the constitutional advocates of both 

oej)t ion pave* the legal profession, which parties, and after weighing the pro* 

was kept distinct from hoih universi- and cons, the facts and the reasons, the 

ties, its high importance for the public precedents of ancient times, the Middle 

law. But as the decisions and grounds Ages, and modem times, draws con- 

for the decisions of the English juris elusions according to the custom of 

auctori's in their great collections were the judicial oflBce. The cleame^ and 

inaocesiiiblo to the Continent, the elegance of the treatise have made 

systematic compilation in Blackstone Blackstone the centre of what is called 

became almost the only source of know- English constitutional law. And the 

ledge for the European world. Its modem science of constitutional law 

merits do not lie in comprthensive his- has not advanced in England much 

torical investigation, nor in depth of beyond commentaries on Blackstone. 
[)hilotiophic theories, but in the im- 
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CHAPTER LVI. 

^]^eor9 antr practice of ^tltamentarB ^artg €robetntnent. 

Pahty ideals, like those of a concentrated popular will, cannot 
be realized without a constant appeal to social forces and 
interests, which are at all times difficult to concentrate upon 
one aim. For every important measure, necessitated by the 
position of State or society, the cabinet needs in this constitu- 
tion the consent of a majority in both Houses of Parliament, 
which involves a very high degree of self-control, subordin- 
ation, and discipline, such as in Parliaments can only be 
acquired by a continuous discharge of the ardua negotia 
regniy and in the constituencies only by firm cohesion and 
by similarity of bases, as well as by the habit of common 
activity. 

Every revolution, even the most justifiable and successful 
one, is a misfortune for a nation, because it shakes those 
cohesions and habits to their foundation, partially breaks 
through them, and occasions a storm of all the elements of 
social contrasts, the waves of which are scarcely calmed 
down in a single generation. It was a blessing for the nation 
that the greatest statesman of the time, William HI., with 
the cool glance of a helmsman, steered the tempest-tossed 
barque of the State for half a generation. During this critical 
time the Grown still retained in its hand the initiative 
and the appointment of the ministers, even in spite of six 
changes of the C9,binet, and an enforced regard to the 
party combinations in the Upper and Lower House. The 
great Prince of Orange did not succeed in gaining the thanks 
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and acknowledgments of the parties, the sympathies of the 
nation, or even any appreciation of his policy. 

With William's death this leadership ceases, and the 
return of the sway of the noble parties, which was so dis- 
astrous in former centuries, is now combined with the party 
system of the financially powerful Lower House. Under the 
vacillating Anne, party policy was so closely bound up with 
the interests of families and factions, that the constitutional 
ideals of both parties are sought for in vain. Upon the 
banner of the Whigs is emblazoned : Septennial Parliaments ; 
the French war; the old commercial policy; no Popery. 
Upon the Tory banner : Triennial Parhaments ; opposition to 
the French war, to protective duties, and limitations of trade ; 
union with the Catholic faction in England, and with the 
national party in Ireland. Even the glory of the English 
arms is only reckoned as a party factor. The leading men 
are either without moral worth, or their great qualities are 
blended with meanness, as in the case of Marlborough. At 
Anne's death the return of the Stuarts seems almost to turn 
upon an intrigue of the nobility, which was frustrated by a 
counter-intrigue. 

It was only on the accession of the House of Hanover 
(1714) that the permanent ascendency of the great noble 
party, which had stood at the head of the resistance to the 
Stuarts, was secured. And with the consciousness of its 
decided superiority, the great noble league also regained a 
feeling of responsibility for the welfare of the country. But 
to gain the Parliamentary majorities necessary for the con- 
duct of the political Government, the noble league had no 
longer at its command the old resources and ways of the 
monarchy, but only a shrewdly calculated exercise of the 
ministerial patronage of honours and offices, a careful utiliza- 
tion of personal and local interests, together with a strict 
party discipline for gaining and maintaining majorities. It 
was not easy to accustom English politicians, whose feeling 
of individual independence, and whose obstinacy are not less 
decided than those of the Germans, to that strict subordin- 
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ation under a party, rule which is the essential condition of 
a parliamentary party Government. It required more than 
a whole generation, before the schooling of parliamentary 
parties under the discipline of an acknowledged leader was 
complete. The extension of the periods for which Parlia- 
ments were summoned from three to seven years by the 
Septennial Act (1 George I. ch. 2, c. 38), was very conducive 
to this end. Down to the ministry of the younger Pitt, 
intrigue and desertion is an only too frequent phenomenon 
in the party. But the actual necessity for a concentrated 
will in the conduct of the State, and the charm of political 
power at last solved this problem also.* 

This Whig Government continued for nearly fifty years, 
and by systematically availing itself of all the powers of 
Government, succeeded in mastering the Tory opposition, 
consisting of country squires and clergy. But in doing this 
it certainly lost the ideal foundation of its party policy, now 
that its principle of '' resistance " had lost its object. It is 
now nothing more than a combination of great noble families, 
which by agreement with the borough interests maintains 
a majority in the Lower House ; but on that very account 
gradually splits up into intriguing coteries. The nation, 
however, accustoms itself to the ways of a party Government. 
Walpole's administration again strives for the systematic 
advancement of material interests, and deserves well of the 



* With every change of situation 
the experience was repeated, that with- 
in this fixed rig^d framework of public 
law a cabinet of solidarity, in close 
connection with both Housed of Parlia- 
inent, bad become an absolute neces- 
sity, because without it any movement 
in the political body did not appear 
possible. The tremendous difficulty of 
gaining for every important measure 
the consent of many hundred in- 
telligent, influential, and independent 
men, causes a clumsiness in a govern- 
ment by party, which only English 
energy, with its party discipline in the 
form of a cabinet has, in the course of 
two generations, overcome. Beal pro- 
gress, even in this more practicable 



form, is difficult enough, even at the 
present day, and every initiated per- 
son knows what difficulties, now as 
formerly, the apparently omnipotent 
Prime Minister has to overcome, not 
only above and below, but also in the 
circle of his own colleagues, before he 
succeeds in inducing a cabinet of a 
dozen capable men, every one of whom 
has his own system, his own past, and 
his own future, to unite in adopting 
resolutions. That eternal problem, how 
in a free State to blend the diversities 
of individual wills together into one 
united and single will of the State, 
is concentrated in an English cabinet 
as in a focus. 
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country, whose commerce, finances, and general prosperity it 
promotes. Bat in all personal relations intrigue and a 
commercial spirit predominated. The method of bribery in 
Parliament first of all showed itself in the form of '^ retain- 
ing fees " for the Scotch members, and developed itself farther 
into direct money payments, pensions, and sinecures. The 
rule df George I. and George II. allowed this manipu- 
lation of parliamentary majorities to proceed. Their Ger- 
man electorate was more intelligible to both than were the 
mysteries of the English Parliament. George I. did not even 
know the English language. Their civil list was punctually 
paid; the Whig Government did not even disdain to pay 
every mistress of George I. £10,000. The extension of the 
duration of Parliament from three to seven years, the im- 
moderate personal pretensions of the members of Parliament, 
and the overgro^ih of conflicts of privilege, as at the time of 
the Restoration are all characteristic features of this period 
of development of party government. In the interior of tho 
country, throughout all these changes, the local government 
pursued a steady course, and this habit of common action 
begins again to react upon the Parliament. 

George II L (1760-1820) ascended the throne with the 
firm resolve to break down the party government he found 
existing, and to assert the j^ersonal will of the monarch in 
the State. But in order to defy a party government which 
had consolidated itself for two generations, there would have 
been requisite a commanding intellect, the solution of a great 
national task, and a judicious choice of prominent men, who 
were really fitted for the leading offices in Parliament. But 
the youthful monarch failed during the first twenty years 
of these attempts, quite as much in measures as in the 
lack of competent men. George III. certainly succeeded, 
by his personal adherents (the King's friends), in perpetually 
thwarting the sway of the parliamentary parties, and more 
than once, though with the best intentions, he injured the 
true interests of the State. But all the less did he succeed 
in defeating the established power of the noble parties ; ill- 
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timed endeavours of this kind even compelled him to accept 
for the first time a united ministry (1782) against his openly 
declared will. 

But, nevertheless, the King had again become a positive 
factor in the State-system, and regained influence when, in 
conjunction with the regenerated parties, he began to pursue 
popular aims. Such tasks had again arisen for the English 
Government with the war against the American colonies ; 
the highest tasks arose in the gigantic struggle against the 
French revolution. It was certainly only after the Crown 
entered once more into the struggle of the parties that the 
epoch of great statesmen begins, with whose names modern 
European opinion of the English constitution is intimately 
bound up. Even in this time the position of the parties 
remains a labyrinth of personal relations, and the system of 
corruption spreads, after the accession of George III., from 
the Lower House to the small boroughs. The real task of 
George the Third's life, as that of his statesmen, was only 
found in the great struggle against France, the social revolu- 
tion in which country was diametriqally opposed to the inmost 
nature of English society. In the period of this struggle 
Pitt's commanding intellect was at the head of a well-disci- 
plined party, which, hand in hand with the King and the 
masses of the people, wielded a safe majority in the Lower 
House and an enormous political power, until the national 
cause triumphed (1815). 

There is certainly a curious contradiction in the fact that 
every new contribution to historical literature and memoirs 
brings to light new weaknesses in the times and in the men 
who adorn the acknowledged zenith of parliamentary govern- 
ment. But the reasons for this phenomenon are invariably 
contained in the nature of a self-governing society, and are 
accordingly repeated in every analogous period, and in the 
period of glory in every republic. The party government 
then in power, which required for every important act of 
Government the support of social forces, found itself face to 
face with a new and serious necessity. Now that it was no 

VOL. n. 2 p 
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longer practicable, in view of the powerful influence of the 
press, to buy the votes of individual members of Parliament, 
the parties at this time began to gain and to maintain the 
constituencies by artificial means. The immediately e£Eectual 
means, that of employing the police-power and the '^ super- 
intending power of the State " to promote ministerial elections, 
of which the constitutional ministers of the Continent soon 
learnt to make use in order to defend their position, was 
denied to England. As the system of self-government, and 
the administrative jurisdiction did not permit of any threats 
of " disadvantages '' to influence the elections in favour of 
the Government, there remained nothing left but the promise 
of " advantages " — a kind of bribery — certainly not for private 
interest, but for the purpose of carrying through a system of 
government considered to be right. A broad field for this was 
furnished by the small boroughs and Scotch constituencies, 
so that at the turning-point of the century the disbursements 
of the *' borough-mongers" were reckoned at £1,200,000, in 
which system the rich self-made "nabobs" of. the citizen- 
class vied with the country gentry. It is this system which 
disfigures the most glorious epoch of parliamentary govern- 
ment, and ever afresh brings before our eyes the fact that 
the real Parliament was in no wise a mirror of virtue, and 
that the mere history of the party systems, party men, and 
their great mass of family connections, with all human weak- 
nesses and jealousies, scarcely allows of the greatness of this 
political system in its full development being understood or 
even dreamt of. And yet it has probably never been different 
in any free constitution. Best and progress in the State ahke 
demand in such a constitution a spontaneous party activity 
when in conflict with the antagonistic party, which brings 
society in wider and wider spheres into a state of discomfort, 
or else excites its deepest passions. This continual bringing 
together of a number of individuals to a unity of wiQ, neces- 
sitates the employment of artificial party means, the subor- 
dination of the individual will to the iron discipline of party, 
and so much resignation on the part of the individual, so 
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many feelings of vexation, and so much self-denial on the 
one side, and disappointment on the other, that the period 
of a free State is never a time of comfort and contentment 
for society. The mutual public criticism of party views may 
lead to undivided blame, but never to undivided recognition, 
for the test of character to which every person in a party- 
conflict is subjected is passed even by the best men of the 
time only according to the measure of human faculty. Such 
a system of government in its final result cannot be estimated 
by the position of a party government and party men at any 
given moment, but must be studied by the light of the whole 
movement of the State^ of the whole character of the people, 
and of the whole result. 

This external result is certainly a magnificent development 
of the British power in all quarters of the globe, a progressive 
expansion of its warlike and commercial power in close bond 
of union with each other. And in its internal character also 
this period has in the main, as regards steadfastness and 
fidelity towards recognized truths, done more than other 
times and nations. On that very account the qualities of the 
apxmoq ttXovtoc and the ap\aia aptrf) come unmistakably 
into the foreground. It is a thorough aristocratic govern- 
ment with its bright and its dark sides, certainly the best 
aristocratic government in the history of mankind, though 
in no way capable of application to other nations, in the 
absence of the previous conditions upon which it arose. 

Note to Chapter LVI. — The Con" etitutioDB, defects to which the other 

tinerUal vieios concerning the sygtem of had been blind, and doubted altogether 

parliamentary government were always a liberty, that was so difficnlt to ex- 

influenoed by the state of things exist- plain. The exaggerated admiration 

ing in those times, and among those for England was followed by an equally 

nations that turned their attention to exaggerated depreciation of it. Tho 

it ; accordingly they form a history of good had been sought where it was not 

their own. We must not only test in to be found, and it was thought proper 

historians what they have found, but to deny its existence because it was 

still more what they ha?e sought. not found where it had been errone- 

** There was a period which regained ously sought. Curiously enough, it was 

England as the pattern of a political a foreigner, De Lolme, who was the 

State, in whose constitutional forms first to call the attention of the English 

the whole secret of its liberty and its to the secret charms and benefits of 



fortune was said to lie. There came their constitution " (Jochmann's " Re- 

another period, which discovered liquien," ii. 134). 

nothing but defects in the same in- Not so much in the period of great 
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parties and party leaders, as in a 
much less brilliant time, did the Eng- 
lish constitution produce ineffaceable 
impressions upon the Ck)ntinent, which 
were visible eyen before the middle of 
the much-agitated eighteenth century. 
There lie behind these the first move- 
ments of the upper classes to gain an 
active share in State government ; and 
most of all, where the bureaucracy had 
established itself earliest and in the 
most rigid form — in France. The ver- 
dict upon England was thus of neces- 
sity one-sided, like every view which 
seeks something that is wanting. Here 
was found a powerful and respected 
nobility, elected Parliaments, liberty 
in the commune, liberty of speech, and 
liberty of the press. These were the 
desiderata. The real origin of the 
English constitution and its social bases 
were unknown to Montesquieu. But 
he supplied the deficiencies with bril- 
liant versatility and French perspicuity, 
firom antique and medinval ideas, 
buQding them up to a ** system of the 
division and equipoise of powers,*' which 
through Blockstone and De Lolme be- 
came traditional in England. Nobles 
and prelates, knighthood and cities, all 
the noses of a Parliament had been 
present with us alao in the Mid<llo Ages 
— and in more grandeur than in Eng- 
land. The conHtitutions of the estates 
of the realm were based upon an un- 
contofttcd right to vote taxes and to 
share in the administration. The di- 
vision of the powers could readily be 
eflected. Why should that be denied 
to the Continent, which in England 
BO honourably existed together witn the 
legal security and the prosperity of the 
country ? In spite of numerous disap- 
pointments, since then the feeling has 
been left behind in the Germanic and 
Boman races of Europe, that no con- 
tent can return and no progress be made 
towards attaining a vigorous political 
system, without analogous institutions. 
What is easiest to borrow is certainly 
the election of a popular representa- 
tion upon a broad or the broadest 
basis with absolute powers over the 



fiuanoes of the State, and in conse- 
quence over the choice of ministers. 
But that is only an imitation of the 
external shell, without the internal 
essence, as the nations of South Europe 
have experienced to the detriment of 
their administration and the well- 
being of their people ; whilst G^ennany, 
through its monarchical form of govern- 
ment and the deeper struggle of party 
contrasts, was compelled to lay the bases 
in a manner in some degree se^factory, 
before it passed over to the forms of 
the parliamentary system. 

A comparatively impartial picture of 
party governments as they really were 
m the first half of the century, is given 
in Hallam's ** Gonstitutional Hist,'* iii 
cc. 15, 16 ; whilst Macaulay*s brilliant 
description only brings us down to the 
beginning of the eighteenth century. 
From George III. onward, the relation 
of party governments to the Grown 
has been thoroughly treated by May, 
** Const. Hist.," I oc 1, 2, 7, 8, with 
most praiseworthjr objectivity. From 
the Tory standpoint the subject has 
been dealt with in Lord Mahcm's 
"History;** more impartially in W. 
Massey's " History of England under 
George III.** Cf. von Norden, "Die 
Parliamentarisohe Parteiregierung in 
England,** in von SybeFs " Historische 
Zeitschrift,'* xiv. 45-118. For a verdict 
upon the real stato of things there is 
needed, at all events, a knowledge of 
the historical writings of both sides, 
and, so far as possible, of the memoirs 
and special literature. To the special 
history of the parties belong from former 
times : Thomas Somerville, " History of 
Political Transactions from the Resto- 
ration to the Death of WilUam HL,** 
London, 1794. Wingrove Cooke, " His- 
tory of Party, from 1666-1832,'* 3 vols., 
1836-1837 (Whig). C. Lewis, " Essays 
on Administrations of Great Britain," 
1783-1830, by Head, London, 1864. 
Medyn, " Chiefs of Parties,** London, 
1859, 2 vols. Ct also Fischel, **Die 
Englische Verfassung,** vii. c. 12. 
Bucher, " Der Parliamentarismus,** 
second edition, 1881. 
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CHAPTEE LVn. 

Increase anli IDectease of tj^e e^ngltejb (iTonstltutfon. 

The attempt to sum up the total results of the thousand 
years' political development of the English nation is a task 
of such magnitude, that the English historians themselves 
shrink from undertaking it. So far as it can be solved, it 
must be combined with a full description of the social, 
political, and ecclesiastical conditions of the present day. 
But what the present work may attempt at the close, is to 
give prominence to leading points of view marking the transi- 
tion to the nineteenth century — ^the century of social reform 
and reform bills, which, as it has not yet run its course, does 
not come within the scope of an historical work. 

During the eighteenth century, England, as the only great 
free State, stood alone amongst the other great European 
States, in which the height of absolutism and the ancien 
regime held full sway. Excepting sundry small States, among 
the peoples of the old world, the English was the only nation 
that, after a long and honest fight, had victoriously triumphed 
over poUtical and ecclesiastical absolutism and Gsesaro- 
papism. It appeared as though this Germanic people was 
destined by Providence to preserve to Europe during the 
eighteenth century the picture of a free State, in order that 
in the nineteenth century it might be made the common 
property of the European world. 

In it social and personal liberty were not, as in the ancient 
State, sacrificed to political liberty. For the first time in 
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history there was here realized in a great State the full mean- 
ing of Kberty : 

Sodal liberty y that is, the legal faculty for the lowest to rise, 
by merits and talent, to possessions and honour ; 

Personal liberty ^ which, with the full power of the executive, 
maintains respect for the person and property of the individual ; 

Political liberty y enabling the people to impose upon itself its 
own laws, and to execute them itself in free self-government. 

Nations cannot but desire liberty, thus defined, in its 
entirety. What may appear to a one-sided view as a limita- 
tion of liberty, was here as a fact only the fulfilment of its 
whole essence.* 

The internal strength of this community is due to the fact, 
that among all the contrast and conflict of social interests, it 
directs the efforts of the people to the welfare of the State ; 
that it arouses an interest in public life not only in the lords 
and gentry, but also in the middle classes ; and that it binds 
together all classes of society in this spirit, before all giving 
to the upper classes those manly aims and that energy which 
seek their scope and their value in what the individual is 
worth in the State. The most simple recognition by the 
State is here the aim and the pride of a man's life, whilst 
where this feeling is wanting,in the aimless doings of the upper 
classes the multiplied honours of the State become worthless. 

It is not the rights of Parliament and the forms of parlia- 
mentary government that have founded England's greatness, 
but (as in the case of ancient Rome) the personal co-operation 
of all, from the lower classes in the social scale upwards, in 
the daily duties of the State. The individual institutions 
are simple, sober, and earnest, as in the old Boman life, far 



* At the close of the Middle Ages ' 
the peculiar tendency becomes promi- 
nent, which by abolishing class- 
barriers has advanced the free develop- 
ment of the individual in an incom- 
parable manner (p. 106). Elections 
and franc hise, press and right of unions, 
have become the mighty bonds of this 
liberty, the essence of wliich is self- 



activity in the State. They have, 
under these surroundings, become the 
powerful levers of liberty, where they 
bind together the ideas of a people,, 
which in daily exercise of them has 
won the consciousness of public duties, 
the practical knowledge of the State, 
and the right feeling for it. 
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removed from the fantastic pictures once disseminated in 
Europe by the author of the "Esprit des Lois." But these 
sober institutions are firm and durable, and in the hour of 
danger and trial, when great tasks are imposed, they display 
the energy and the greatness of character of a proud free 
nation. In the struggle for the American colonies, and still 
more in the struggle with the French revolution, it was 
apparent from the results, what the education of a people 
for the duties of State may accomplish. In old England, 
upon a territory of the extent of about three Prussian pro- 
vinces, a State had grown up, which incorporated Wales, 
Scotland, and Ireland, colonized the North of America, pos- 
sessed itself of the wealthier part of Asia, as well as of a 
new quarter of the globe, had gained the maritime supremacy 
of the world, and an equality with the continental powers 
through the glories of its arms. And what seems to be more 
than all this, we perceive a nation, which, forming the pivot of 
the commerce of the world, had accumulated the wealth and 
the luxury of the whole earth, which in every generation had 
assimilated with its gentry numbers of parvenues and nabobs, 
and in all the fortune and glory of a world-wide dominion 
had preserved simplicity of manners, the love of truth, the 
fear of God, and the sense of justice and moderation that is 
due from the strong towards the weak. 

After long and bitter struggles the bases of this consti- 
tution had, since the days of Magna Gharta, been gained 
by the English aristocracy. Only in the seventeenth century 
did the middle classes for a short time gain the upper hand, 
to win that Protestant liberty, which could not be a privilege 
of the upper classes. But even this short interim only con- 
duced to a firmer establishment of the ruling class, which 
in repeated struggles again defended the national Ghurch and 
civil liberty. As all the elements of freedom in the English 
constitution have pre-eminently proceeded from the upper 
classes of society, so are they pre-eminently developed in 
favour of the aristocracy. It lies in the nature of society 
that the English polity should, accordingly, also have dark 
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Bides, which are seen in every aristocratic political formation. 
In the pyramidal structure of society the brilliancy of the 
upper strata throws its shadows all the more darkly upon 
the broad foundations below, and these dark sides have not 
been passed over in silence in this work. 

Although in the hands of the best aristocracy of Euroi)e, 
the State in the eighteenth century failed to care for raising 
the weaker classes, for which the Stuarts left behind them no 
model. 

For the preservation and enfranchisement of the smaller 
landowners there was as good as nothing done in this period. 
The extinction of the remaining free peasantry in England 
was an error of the legal construction of real property, of 
which the ruling gentry can with diflSculty be convinced. It 
had never withdrawn itself from the burdens of taxation ; but 
yet only under its influence could that exuberant system of 
indirect taxes and protective duties for trade and agriculture 
arise, to the prejudice of the labouring classes, as well as that 
reckless expenditure in the household of the State, and that 
excessive contracting of debts, both to the prejudice of the 
whole community. 

Only under a ruling gentry could a system of civil justice 
be maintained, which on account of its expensiveness was 
almost inaccessible to the lower classes, and side by side with 
the excellent forms of the criminal procedure, a rude criminal 
code, disfigured by laws made for occasional cases. 

To this was added the want of an effectual sanitary control, 
and a system of poor laws, that was confined by a narrow- 
minded principle of settlement, which, in spite of high poor 
rates, only made the lot of the working classes harder and 
more bitter. 

These and other defects were in a great measure mitigated 
by the insular position, the natural wealth of the country, 
and the vast progress of trade at the expense of the rival 
maritime nations. 

The most flagrant abuses also of the administration were 
drawn into the sphere of party dialectics and gradually 
amended. 
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Less favourable were, however, these conditions for the 
development of the intellectual life. The peace that the 
Anglican Church concluded with the parliamentary constitu- 
tion was indeed conducive to the unity of the constitution ; 
but the corporate independence of the rich State Church was 
coupled again with sensible disadvantages for the lower 
classes, whom the now somewhat too aristocratic Church 
abandoned in great masses to neglect or Methodism. 

The universities, which maintain their corporate indepen- 
dence at the expense of reforms required by the times, and the 
advancement of learning, were similarly situated. 

Learning, so far as it is fortified by corporations and 
endowments, comes to be dependent on the energy of the 
individual and the protection of the great ; it is inaccessible 
to the great mass of the middle classes and unsought by them. 

But above all, the rich Anglican Church vies with the 
powerful Roman Church in entirely neglecting elementary 
popular education. 

In the great pyramid of social structure, neglect, poverty, 
and demoralization enter into the broad strata towards the 
base. 

I pass over the government of Ireland ; for the ruling class 
could not well do justice to a country whose religion, nation- 
ality, and customs were so deeply antagonistic to its own ; in 
a much less degree at all events is this reproach justified in 
the case of the Indian empire and the colonies. 

The question for the future was, whether this aristocracy, 
looking above and beyond its own interests, possessed the 
capacity of fulfilling the duties of the State towards the 
suffering classes. 

In the ancient world this aristocratic constitution, by a 
continuous oppression and degradation of the lower classes, 
would have ended in making helots of the people. It is a 
significant testimony to the power of Christianity and nation- 
aUty, and to the ruling class in England in particular, that 
from this state of things, the English commonwealth passes 
over into a century of social reform and Reform Bills. 
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CHAPTEE LVin. 

^be transition to tj^e ODentttts of S&otfal lUefonns anil lUeform 

With the commencement of the nmeteenth centnry, when the 
parliamentary constitution was in its zenith, there appear 
symptoms of internal changes, which at the close of the century 
will most probably result in a material alteration of the con- 
stitution and administration. 

During the great struggles with France, changes, very in- 
significant at first, had taken place in the interior of the 
country, which make the nineteenth century a new epoch in 
the political life of the nation. The invention of machinery 
begins to draw certain branches Of the rural labour to the 
towns, and after attaining great results in the cotton, woollen, 
flax, and silk manufactures, forthwith produces a rapidly in- 
creased consumption of coal, iron, and raw materials, concen- 
trates commerce and trade in a manner till then unknown, 
begins after the peace of 1815 to react upon agriculture, and, 
hand in hand with increased facilities of communication, to 
alter the economic condition of the whole country. From 
decade to decade the transformation of the system of produc- 
tion of goods becomes more strongly prominent, its march 
being accelerated by steam power, railways, and telegraphs. 
Beal estate and personalty, industrial and intellectual labour 
enter into new and immeasurably multiplied combinations, 
which gradually but ever progressively remove the centre of 
power by property from real estate to capital. Production, 
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consumption, and barter pass into a new uniform system, 
directed towards the markets of the world, which in England, 
by virtue of a world-wide trade and colonial possessions, attains 
the grandest and most speedy development.* 

With the reconstruction of property, there now appears a 
reconstruction of society in its relation to the State, which 
is still going on. 

Owing to the accumulation of capital, there become formed 
an ever-increasing proportion of new households with an 
independent capital, equal to the average income of the class 
which has hitherto ruled, without, however, their being ac- 
corded, like the old gentry, a uniform share in the personal 
labour of public life. 

This new combination of property and labour, and the 
wider application of intellectual and technical forces, results 
also in an increase in the middle classes, who are still less 
inclined than the old middle classes to share in the personal 
duties of the community. 

The working classes, finally, owing to the great industries, 
are brought in great numbers into a state of dependence upon 
capital, as they were formerly in a purely social bond upon 
the great landed estates, as a rule without any personal 
participation in the self-government of the neighbouring 
communities. 

This new condition of an *' industrial society " was sure to 
come into conflict with the English parliamentary constitu- 
tion, which had established itself in most intimate corre- 
spondence with the society of the eighteenth century. The 
first visible effect upon society was a thronging to the towns ; 
next the altered position of the working classes, which, owing 
to the payment of wages in money, attained an outward 
independence, whilst their dependence upon capital remained 
unaltered. Within a single generation there was now unfolded 
a picture of home-life, of food, clothes, and sanitary condition, 
of a squalor and starvation of women and children, such as 

* Among recent German accounts of mention, Ad. Held, ^ Zwei Bficher 
these matters, I must not neglect to Sooialer Geacbichte," 1881. 
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for several decades shows us the new society in its darkest 
aspects. 

In the solidly constructed constitutional fabric there appear 
flaws in the same two places, which were even in the eighteenth 
century recognized as the weakest points : on the one side in 
the political position of the middle classes, particularly as to 
their representation in the parliamentary boroughs, and on 
the other in the social position of the labouring classes. 

The new elements of the propertied classes, which, in con- 
sequence of the small inlSuence of the greater cities in Parlia- 
ment, compared with the excessive representation of the smaU 
dependent boroughs, could not properly assert themselves, 
considered themselves the aggrieved portion of society. At the 
commencement of the century the fundamental law of political 
life demanded a new equalization of political rights and pubHc 
duties. But whilst the real state of society continued to out- 
grow the framework of the election laws, the old boroughs fell 
more and more into decay, great cities remained unrepresented, 
the franchise lost its original meaning, the Tory administra- 
tion laboured on for a long time purely as the representative 
of the old social order, imtil the opposition took up the de- 
mands of the municipal gentry and the middle classes in 
order to enforce a redress of these grievances. 

The proletariat appeared as the suffering portion of society. 
Hand in hand with this political movement go, accordingly, 
the social demands of those classes that felt severely oppressed 
in the construction of society. The long-neglected provision 
for the elementary education of the poorer classes, the grave 
faults of the pauper administration and the right of settle- 
ment, the want of a sanitary police, the economic disadvantages 
of an excessive system of protective duties and indirect taxes, 
and the destructive reactions of industry upon the family life 
of the labouring classes, are in England set forth in most vivid 
colours in political debate and in the press. The new capital 
interest, with its selfish theories of laisser oiler, shuts its 
ears for a long time to the cry for redress, until gradually 
the other side assumes the policy and enforcement of the ful- 



The Century of Social Reforms and Reform Bills. 445 

filment of political duties towards the suffering portion of 
society. 

Both tendencies advance for a time side by side in indefinite 
aims, quarrelling with each other, and achieving only a few 
isolated successes. 

The Tory Government that was in power after the wars 
with France, even attempts, after the peace of 1815, to main- 
tain its position by the most rigid Tory and High Church 
principles, and by a system of repression exercised against 
the press and the right of association. The experience seems 
once again to return, that every class shows its best side when 
engaged in the struggle for its Uberties, and its worst when in 
their possession and maintenance. 

But the souhd sense of the ruling class gradually returns 
to the framework of the constitution, and thus enters on the 
paths of thorough reform.** 

Almost contemporaneously with the July revolution in 
France, the second generation of our century begins with the 
Reform Bill of 1832, which was carried out by the old party 
of resistance with courage, persistency, and prudence, with a 
view to assist the middle classes in obtaining a proper repre- 
sentation in the Lower House. The franchises of the small 
boroughs were so far abolished or diminished as to give to 
the as yet unrepresented great cities and towns of a middle 
rank a new and proportionately strengthened representation. 
The electoral lists, which by alterations in the taxes and in 
personal burdens had become irrational, were replaced by a 
moderate new franchise, but the coherent organization of the 
constituencies in the local unions was most carefully pre- 
served. Never perhaps, in history, has a poUtical reform 

** As in the era of the Reformation struggle, an attempt that was origin- 

— but in a certain sen&e in the opposite ally made out of regard for Iieland, 

direction — there appears first of all a but which was warded oflf by the Crown 

kind of gap in the constitutional struc- and the Tory party for a whole genera- 

ture. It is the most compact and the tion. At the same time the emancipa- 

best organized power, that opens the tion of dissenters naturally followed, 

moyement by an assault upon the con- Through this breach poured the tide 

stitution of Parliament,Yiz.: the Roman of the social moyement that proceeded 

Catholic Church, which succeeds in from France, against the position of the 

emancipating itself after a sharp old ruling class. 
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been undertaken and completed by a ruling class with such 
a degree of calm calculation as this. 

With the Beform Bill commences a generation of a reform- 
ing development of the administration^ in the spirit and 
interest of the now regenerated society : a [new municipal 
system, a new system of poor laws, and endless series of trans- 
formations in the economic side of local government with the 
participation of the tax-payers in the election of the com- 
missioners of the administration; hand in hand with it, 
important and opportune reforms in the government of the 
State and the financial system, a further development of the 
rating system for the local districts, of personal taxes, of 
customs and excise for the needs of the State, and finally an 
abolition of all the political impediments that stood in the way 
of the full development of great industry, great trade, and 
great capital. 

In another direction the legislature devotes itself with 
seriousness and persistency to the task of making good the 
hitherto neglected duties of the executive for the protection 
of the weaker classes. And in wise recognition of its voca- 
tion, a rejuvenescent Conservative party now abandons the 
unbending principles of the old Toryism, and zealously 
interests itself in social reform, gradually taking upon itself 
the conduct of the most important social political reforms. 
A more thorough factory legislation, aiming primarily at the 
protection of women and children, and then with further aims 
at the prevention of the injurious consequences of factory 
labour generally, a more serious attention to sanitary and 
building regulations, attention to the dweUings and food of 
the working classes, a more humane poor law system (one 
that at all events went beyond the separating system of the 
eighteenth century), as well as advancement of popular educa- 
tion seriously and effectually undertaken — all these charac- 
terize a thoroughly worthy conception of the duties of a ruling 
class. 

If the Reform Bill appeared in the first instance according 
to its principles to be the work of the Whigs, and social 
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reform that of the Tories, there was soon developed a lively 
rivalry between the parties in both directions. Even the effect, 
for the moment painful, of the repeal of the protective and 
com laws, of the navigation acts, and of certain enfranchise- 
ments of real estates from old real burdens, yet these were 
agreed to, after some resistance, by both sides, although with 
the consciousness that with them not unimportant outworks of 
the fortified position of the ruling class had been dismantled. 
The generally favourable state of the market of the world 
was a favourable omen for the regenerated constitution. A 
growing prosperity of all classes, a relative diminution in the 
distress of the proletariat, and a better education of the 
children of the lower classes could each year be proved statis- 
tically. Everything was in visible progress. The adminis- 
tration of the whole as of the parts was more practically and 
effectually organized. Only one thing had gone back — ^the 
internal cohesion of the members of the State and society, 
which are the vital essence of this constitution. 

If in the honest and untiring efforts to bring about reform 
in this period, under the guidance of the best men in the 
nation, faults have been committed, these faults do not arise 
from undue haste or from a false tendency of reform, but 
from omissions which are inherent in the nature of party 
government. 

Party ministries can only carry out their measures by 
summoning social forces, which are only capable of being 
determined by the present interest attaching to each individuiJ 
measure, and not by regard paid to the permanent system 
of the State, which the monarchy in fulfilling its high calling 
may perceive and take care of.*** 

The novelty in the Beform Bill of 1882 was the attempt, 



*•• For the foreign obgerver such 
omisBions may be easier to perceiye 
than for those living in the midst of a 
party straggle for an individual mea- 
sure; particularly are they perceived 
by Germany, which owes its ascen- 
dency in the domain of social reforms, 
since the times of Stein and Harden- 



berg, to the monarchical basis of its 
Oovemment. The monarchy could 
more rightly perceive what was neces- 
sary to the permanent well-being of 
the State (before aU the necessity of 
personal activity in the communities) 
than could the public opinion and the 
daily press in the England of to-day. 
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under the dominating inlSnence exercised by a social class over 
the State, to remodel the organic bases of the State from out 
a party struggle. All existing bases of this sort dated in Eng- 
land from the time in which the initiative to measures as yet 
lay in the royal prerogative. In the spirit of the monarchy 
these organic laws had in two directions considered what was 
politically necessary, had imposed a personal duty for every 
political right, and had thus made property in all its forms 
serviceable to the State. The party governments of the Whigs 
and Tories had taken possession of a State with foundations 
already laid, and which had in the eighteenth century neither 
to solve social problems nor to create new local institutions. 

Under the present party government, on the other hand, the 
new bases upon which the State stands could only result 
from the struggle for new rights ; for a rivalry in undertaking 
personal and official duties is perfectly foreign and unin- 
telligible to the nature of society. The Beform Bill of 1882 
had, after a severe struggle, succeeded in establishing a more 
equitable distribution of the suffrage ; but to impose upon the 
new electors the fulfilment of the same personal duties, 
was neither considered necessary, nor would in Parliament 
a minority, much less a majority, have advocated such a 
course. 

Similarly the social reforms necessitated increased responsi- 
bility on the part of the communities for the care of the poor, 
for sanitary regulations, for the improvement of the roads and 
highways, for popular education, and other numerous require- 
ments of social prosperity. But the English middle classes 
in their business-like manner only understood this to mean 
payments in money; to expect of the members of the com- 
mxmities that they should display personal activity in these 
respects, was considered by public opinion to be unnecessary ; 
nor would in the conflict of parties a majority have been foimd 
to support it. 

Even before the Beform Bill, the constitution of the muni- 
cipal constituencies had been loose and void of principle. 
The new constituencies, which had doubled in number since 



The Century of Social Reforms and Reform Bills. 449 

the Beform Bill, now stood in England more disconnected than 
ever, but most disconnected and isolated of all in the rapidly 
increasing populations of the great cities, the manufacturing 
towns, and the industrial districts. The political conceptions 
of these circles accordingly stand very close to the ideas 
with which the people of the Continent have hitherto at- 
tempted a parliamentary system, for which reason in the 
decades immediately following the Keform BiU, by the term 
"Continent," France was pre-eminently understood, whose 
institutions were alone considered worth attention and 
comparison. 

Where activity in responsible oflSce, the habit of personally 
co-operating for the neighbouring community, does not exist, 
unity amongst men is only based upon views of everyday life, 
which are formed in the acquisition, possession, and enjoyment 
of outward goods, and find in the daily press their organ 
of agreement. For the man of business the nearest, and to 
him the most intelligible, model of a community was the 
shareholders' company, with its elected committee of manage- 
ment. In our age, pervaded and controlled as it is by the 
spirit of industrial companies, this conception creeps in 
everywhere under the name of " self-government." The old 
political principle that taxation and representation should 
always go together, if transferred to the several members of 
the State aggregate, degenerates into a mechanical system 
of election of managing committees and executive directors. 
The same idea is then expanded to the leading conceptions of 
Parliament. The Lower House no longer appears as a re- 
presentation of the various communities, as limbs of the 
general self-government over the commonwealth, but as a 
representation of ''interests," side by side with which a 
second House at all events appears admissible for the re- 
presentation of different " conservative interests." The ideas 
of John Stuart Mill reproduce most precisely in this particular 
the line of thought of the newly formed society. Whilst in 
England the institutions of the parish and the county, the 
Parliament and the Church have laboured for centuries to 
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form the antipodes and the counter-organism of social in- 
terests, to force the individual man and to accustom him, 
against the natural bt^nt of his interests, to nnderstand bis 
personal duties in tbo life of the community, so does the 
new tendency aleo regard patriotism, self-control, and the 
sense of justice as a product of &ee competition. 

Accordingly the new elements of the constituency regard 
the political suffrage, so easily gained, as their natnral share 
in the great social committee of management. Everywhere 
where it is incumbent to do something for the well-being 
of the community, and to undertake the responsible duties 
of a public government, there underlies in tacit agreement 
a right to elect, and to have what is necessary done by 
others.t 

Unconsciously England had entered upon the same path 
aa France, in which the " constitutional State " does not cling 
to the basis of merely elective representations of the com- 
munity. The manifest result was also in England a pro- 
gressive extinction of the parochial mind, the replacing of 
the old parish constables by a gendarmerie that had grown 
to the dimensions of an army corps, the expulsion of the old 
overseers of the poor by a body of 10,000 book-keepers and 
clerks — in its chief functions a bureaucratic government — 
a retirement of the best classes from the parochial life, 
holding together of this pseudo self-government by a 

And mora lost eigbt of in this mocbBO- 
ism of a piire ecpDoniic maiii<;iiMd 
R7iitem. Id the movable aociety, in 
Triiicli the rutul like the mannfapturing 
laboiuers become more and morefloohi- 
atiog maaaee, it ia onlj the rating 
■ystem that keep* a >B0>ib1e connH<ti<iin 
l^twooD the groapa of electoia, oat of 
whoee common iaterost the Lowot 
HoDse piooeeds. For thia reaacia in 
England the projects tat a better 
popolor repreaenlatioQ are at innu- 
merable as thej are fmitleaa. The 
idj^Aa of wonu^fi'b r 



t After thia fMhion i 
trict, municipal, and village parlia- 
(aHDta were formed, and it wag believed 
that the parliamentaiy a jatem iraa thna 
carried down to the lownt circle*. 
The new mnnicipal regulations of 
18»S, like the Poor Law Act of t83«, 
were at all erunts preoeded by a 
preoaratory iaqnirr wbioh endeftvoored 
to deal Justl; with the exiatins diffi- 
cultiea of the legal and economic oon- 
ditioDi, The folTowllig reform laws are 
Immod with increased lightneaa, and 
httve been atill fnrther modified hj 
numerona amendmenta in Parliament. 
The eiBential point in the eubetnicture 
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and more extensive system of government commiBsionors and 
general rules, wliich from the standpoint of the better -ordered 
German parocliial life is almost unintelligible, and at all 
events is for any length of time incompatible with the system 
of changing party govemments. 

Thus from year to year the living communitatcs, open 
whose personal cohesion the parliamentary body depended, 
in its origin and in every stage of its development, split up ; 
and in necessary reaction the altered views of life existing 
in the English constituencieB reflect upon the House of 
Commons, upon the formation of parties, the position of the 
leading party men, the press, and pubhc opinion, which in 
this question turns round and round. But in these fast- 
living times the resnlt of these views of life inherent in the 
new middle classes bad within a single generation rapidly 
matured to a second Reform Bill, which raises the effects 
of the first to the second power. 

The third generation of the century opens with the Beform 
Bill of 1867 under very altered conditions. The ruling classes 
had for two decades resisted the radical hills for the ballot, 
honsehold suffrage, and equalization of the constituencies. 
But after 1852 a rivalry commences between both parties, each 
appealing to " public opinion " (1852, 1864, 1857, 1858, 1859, 
1800, 18G4, 1865, 1866, 1867), out of which, after rejecting 
all moderate proposals in the spirit of the first Reform Bill, 
Disraeli, by outbidding the rest, asserted himself. With a 
number of amendments on the Liberal side, the borough 
franchise — which still determines the majority of the Lower 
House — takes the form of a household suffrage ; the number 
of the electors on the election next ensning is seen to have 
doubled ; the introduction of the ballot, in obedience to social 
views, follows as soon as 1872. It is true that such a form 
of suffrage has been attempted more than once in States 
onder monarchical initiative and control, without involving 
very serious danger. For England it has another meaning, 
Bince the existence of the ministries and the business of the 
government has become dependent upon the House of 
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Commone, whilst the House of Commons has become purely 
depeudent upon the internal hfe of the communitateg. 

In this perfectly altered basis, in the laying down of which 
the ruling class in the party struggles of Disraeli and Glad- 
stone lost their old prudence, there is nothing left of the old 
cohesion of the commutiitatea but the tax on real property and 
the need of a poor rate, as the last reminiscence of the faoi 
that from the beginning of Parliament downwards personal 
performances for the State have been the basis of a share in 
parliamentary government. If thus the personal bond of 
union of the communitns is on the brink of dissolution, if the 
corrective and the moderating force of social contrasts and 
conflicts of interests ceases with it, party government falls 
into a helpless dependence upon incalculable combinations 
of social interests, upon the strongest prejudices, upon poli- 
tical agitation and the tactics of party movement, whose 
equally influential and wavering organ the daily press has 
now become. Wa only too readily deceive onrselyeB as to 
this new situation, because it does not meet us at once at the 
first parliamentary election, but only at the second, the third, 
and so on in increasing ratio. But from the state of the 
English constitution in the eighteenth century, the question 
can be safely answered whether upon such foundations a 
parliamentary party government can support and maintain 
itself. The course of English political development itself 
inclines us to the view, that the third generation of our 
century will end in an era of radical action and of violenlf 
counter-action on the part of the hitherto ruling clas 

As the Church reformation in England, which had an 
entirely different issne, passed a century later through all the 
struggles of the continental reformation ; so will apparently 
the political life of England also, at the close of the century, 
have to solve the same problems and undergo the Bame con- 
flicts as the constitutional formations of the Continent have 
undergone since the commencement of the century. Eng- 
land, too, will experience the fact that the transition to the 
new order of industrial society is brought about through B 
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process of dissolution of the old cohesions, upon which the 
constitution of Parliament is based. The unrepresented social 
mass, which is now unceasingly flooding the substructure of 
the English constitution, will only stay its course at an 
tmiversal suffrage, and a thorough and arithmetical equali- 
zation of the constituencies, and will thus attempt, and in 
great measure achieve, a further dissolution of the elective 
bodies. This dissolution will be followed, in a violent crisis, 
by a rebuilding of the organic substructure of the State which 
has been lost to sight during the last two generations. 

But the course of the English political history makes it 
quite certain that the propertied classes in England will 
engage in and undergo this struggle in a way very different 
from that of the propertied classes in France. Uniform as 
is the direction of the social movement in the central- 
European world, yet its issue has been various according 
to the difference of nationalities and their previous political 
life. The fundamental character of the English nation, the 
personal courage, the self-possession and political experience 
of the ruling class, and the good traditions of parliamentary 
practice, are a guarantee that this crisis also will at last be 
overcome without jeopardizing the existence of the realm, 
or the essential parts of the parliamentary constitution. To 
meet the coming storm, a certain fusion of the old parties 
seems to be immediately requisite ; though the propertied 
, classes, in defending their possessions, will certainly not at 
first display their best qualities. As, further, a regular forma- 
tion in two parties cannot be kept up, a splitting up into 
" fractions," as in the Parliaments of the Continent, will ensue, 
and the change of ministry will modify itself accordingly, so 
that the Crown will no longer be able to commit the helm 
. of the State in simple alternation to the leader of the one 
or the other majority. And then a time may recur, in 
which the King in council may have to undertake the actual 
leadership. 

Since it is ordained by Divine Providence that the life of 
nations, like the life of individuals, shall undergo such trials ; 
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yet drawing our predictions from the past, we have no reason to 
despair of the issue. The thousand years of English history 
which lie behind us, justify our confidence that this nation 
will rise triumphant out of the struggles before it, and, like 
the German nation, will find in its own past the best materials 
for the regeneration of its political system. 
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public, ii. 260 ; restoration of, iL 278 

Evesham, battle of, i. 324 

Exchequer, Norman, i. c. 14, 261, 270, 
279 ; origin of, i. 220 note ; red book 
of, i. 222 ; of Jews (vide Jews) ; 
common officers with iLing*s Bench, 
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L 282; as financud body separated 
from judicial, i. 284 ; treasurer in the, 
ii. 286 ; court of, i. 886 seq. ; Chamber, 
Court of, ii. 191 ; Court of, as a com- 
mon law court, iL 861 ; modern Chan- 
cellor of the, ii. 416 

Exdution BiU, ii. 807 

Executive, British Constitution based 
upon the, ii. 883 



Faiik^ defender of, title of sorereign, iL 
168 

Farmert or fermon^ i. 144, 146, 204; 
rents of, in counties, L 206 

Feudai system, the, i. 118, 119 and note, 
120 ; introduction of, into England, i. 
123 ; basis of Norman military system, 
L 161 ; courts, i. 267-269 ; perquisites, 
i 206 ; law influence of, i. 296 ; 
military power limited, i. 801 ; in- 
fluence of, upon the formation of 
estates of the realm, i. 288, seq. ; militia, 
inefficient, i. 353 note ; compared with 
the Tudor militia, ii. 130 

Fiefi, lapsing of, i. 204, 206 note 

Finance, Vide Revenae, 

Fines, police, i. 83, 186, 206 seq., 808, 876 

FitztBalter, Robert, i. 299 

IblJUand, 1 8, 31, 12S 

Foreign affmrt, committee of, iL 288 ; 
policy of Charles II., ii. 297 

Forest, charter of the, L 396 ; court of the, 
L 896-898 

Firma burgi, i. 161, 162, 168 note, ii. 96 

France, title of King of, ii. 16 ; policy 
of at the Restoration, ii. 296, 297 

Francpledge, i. 186, 186 and note, 844 

Frankaimoign, i. 284 

Freedom of speech, claimed by Commons, 
iL80 

^freeholders, i. 842, ii. 94 ; forty shilling, 
iL 86, 96 and note ; enfranchised, of the 
counties, ii. 826 seq. ; petty position of, 
in seventeenth century, iL 829 

Frithborg, L 186, 186 
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Qafol, L 4 
Oaleator, i. 866 
Qame laws, the, ii. 846 



Garter, order of, founded, iL 91 

Gavelkind, i. 168 

Gemdte, i. 13 

George IIL, sketch of reign of, iL 482, 
433 

Gerifas, L 68, 64, 61, 62-70, 138 ; derivsr 
tion of, 64 note ; royal, i. 66 ; port, L 
67 

Gentleman, rank of, L 824 

Gesith, i. 4, 91 \ ^ 

Gentry, landed, no hereditary order, ii. 89, 
90 ; in Parliament, ii. 146 ; at end of 
seventeenth century, ii. 819^21 ; com- 
pose the Lower House, ii. 376 

Gtngra, i. 61 

Glanviil, law-work of, L 333 

Gloucester, Earl of, L 321 ; rupture with 
Montfort, L 824 ; parliament of, ii. 
29 ; Duke of, ii. 68, 72, 78 ; murder of, 
iL74 

Godwine, Earl, i. 107 

Government, theories of, ii. 426 ; theory 
and practice of parliamentary party, iL 
c. 66 

Guilds, system of, and the legal profes- 
sion, ii. 392 ; struggle with municipal 
government, ii. 99 



ffale, Lord Chief Justice, i. 847 

Bmover, House of, ii. 430 

Marold, L 112 note, 130 

Bastings, battle of, i. 112 note, 130 

Habeas Corpus, Act of,yide Writ and Act 

Henry /., i. 136, 241 

Henry IL, i. 137, 241 ; in struggle with 
Ecclesiastical power, i. 237; salutary 
reforms of, L 272, 273 

Henry III,, i. 317; incapacity of, i. 
319 ; under influence of the barons, 
i. 321 ; taken prisoner by Simon de 
Montfort, L 823 ; constitutional events 
in reign of, i. 346; levy of soldiers 
under, L 362 note 

Henry IV,, sketch of reign of, ii. 70, 7 1 

Henry V,, reign of, ii. 71, 72 

Henry VI„ sketch of reign of, ii. 72-76 

Henry VII,, legislation by Parliament in 
reign of, ii. 148, 149 

Henry VIII,, iL 126 seq. ; extraordinary 
commissions under, ii. 181 

Heptarcky^ L 41, 100, 105 
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fferaid'8 office, ii. 91 

Hereditary Borenigtityf i. 89, ii. 118-116; 

inoiuirchy, restoiation of the, ii. c. 45 
Heretical preachers, BheriiEB empowered 

toaneflty ii. 58 
Highways, burdens of mainUining the, 
ii. 208 (Tide alto Trinoda neoeetitat) ; 
sorreyor of, ii. 209 
Hldfata and Folgan, i. 4^ Mundbora, i. 

18,43 ^ 

Honors, i. 148 

House of Commons. Vide Commons, 

House, upper, commencement of, L 414 

seq. ; an hereditary conncil of the 

realm, ii 144; after the Restoration, 

constitution of, ii. 289, 290 ; position 

of at commencement of nineteenth 

century, ii. c. 51 

Hundreds, i. 6, 47 and note, 48-50, 852 ; 

Hundred Court, i. 7, 28, 49, 56, 81, 98, 94, 

166, 175 seq. 
Huscarls, L 21, 109 



Impeachment, right of, commencement of, 
ii. 18 and note; of Strafford, iL 246, 
246 ; of Laud, ii. 246, 247 ; of Danby, 
ii. 297 
InbreviatiOy i. 131 

Innocent III. and Lateran Council, i. 295 
Inns of Court, the, i. 892 and note, ii. 

106 
Investiture, i. 122 ; dispute as to, i. 242 
Ireland, Secretary of State for, ii. 421 
Itinerant justices, i. 273-278, 371, ii. 108; 
assess taxes, i. 376, 377 



James /., character of, ii. 234, 235 and 

note 
James IL, position of parties at accession 

of, ii. 309 and note. 
Jews, exchequer of, i. 228 and note, 383, 

385 
John, i. 137, 295, 306 ; breaks his oath, 

313 ; Magna Charta wrung from, 299 ; 

death of, i. 313 
Judge-made law, i. 391 
Judges, benches of, i. 356, 388-393 ; right 

of appointment of, ii. 298 
Judicial system, Saxon, i. 7, 23 ; Nor- 



man, 1. c. 11 ; Tudor, iu 132 ; under 
the republic, ii. 263 

Judicial power, Norman, limited by Magna 
Charta, L 302 

Judicial appointment, sale of, under 
James I., ii. 240 note; regulated by 
Uw, iL 844 

Judicium parium, i, 809, 358, 860 note, 
416, 417, 434 

Jurats, committees of, iL 213 ; regulated 
by law, iL 844 

Jurisdiction (administratiYe), iL c 48 

Jurors, qualification of, in eighteenth 
century, ii. 378 

Jury J trial by, L 182 and note, 281 note ; 
system becomes permanently estab- 
lished, L 849 ; courts the, L 356 ; civil, 
L 858; grand, L 858; peUy, ibid.; 
qualification for service on, ii. 132; 
intimidation of, ii. 301 and note 

Justice, courts of, ii. 90 seq. 

Justices of the peace, origin of office of, L 
863 ; office of, under Tadors, iL 135 
seq. ; Common Law Courts the higher 
courts of, ii. 363; single, in their 
police jurisdiction, ii. 867; qualifica- 
tions for office of, ii. 875 
Justiciar, institution of, i. 188 ; totius 
AnglicB, L 263 ; of King's Bench, L 280, 
384 
Jwticiarius, capitalis, i. 384, 386 
Jutes, i. 1, 104, 105, 108 note 



KcniliDorth, dictum of, L 325 ; Parliament 
at, ibid. 

Kent, kingdom of, i. 41 

King, Anglo-Saxon, commander-in-chief ? 
i. 19 ; supreme judge, i. 24, 25 and 
note ; head of police, i. 26, 27 ; pro- 
tector of Church, i. 35 

King, Norman, the commander-in-chief of 
army, L 159 ; in Parliament, struggles 
of, ii. c. 27 ; ecclesiastical power of, 
restricted, ii. 110 ; in the Middle Ages 
and modem constitutionalism com- 
pared, ii. 117 seq. ; in Parliament and 
in council 

Kingship, origin of, in England, i. 15 
seq. ; Anglo-Saxon, i. 37 

Knighthood, honour of, open to liberi 
homines, ii. 88 
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Knight9^ fee, i. 188 &nd note ; its alien- 
ability, i. 840; summoned to Parlia- 
ment, i. 880, 881 ; court, L 895 note ; 
estate ot, ii. 86-88 ; position of, in the 
Middle Ages, ii. 90, 91 and note 



XoboMT, regulations affecting, i. 866 ; ii. 

186 
LamoasUr, house of, ii. 78 ; Duchy of, 

u. 83, 84 
Xofid, division of^ after the occupation of 

Britain, i. 8 ; tenure in, i. 4 
LangUmj Stephen, archbishop^ L 296 note, 

299 
Laud, Archbishop, catholicizing reforms 

of, n. 287; condemned and executed, 

ii. 247 
Xaw and ordinance, relation between, 

ii. 849; separation of, from fact, i. 

857 ; the, regulator of powers of the 

Crown, ii. 832-884 
JLeges Henrici primi, i. 166 seq., 180 and 

note 
ZeweSf battle of, i. 828 
ZAbel, notion of, iL 301 
lAocnsing of beerhouses under the Tudors, 

u. 187 
lAeuUnant, Lord, office of, ii. 851 
Liveries, origin of^ ii. 86 and note 
Local institutions, connection of sove- 
reign's rights with, ii. 850-357 
Xoc^ (philosopher), ii. 426 
London:^ city of, i. 151 ; liberties gua- 
ranteed to, by Magna Charta, i. 804 ; 

council at, i. 320 note; has separate 
militia system, i. 380 
Long Parliament, Vide Parliament, 
Lordships (honors), formation of, L 148 

seq. 
Lords, temporal and spiritual summoned 

to great council, i. 424 seq. ; and gentry 

at close of seventeenth century, ii. 

819-321 ; junior, in modem ministerial 

system, ii. 416 
Zout5 of France, i. 328 
Luther, \L 158 ; doctrines of, i. 159 



M 



Magisterial powers (vide Justices of 
peace) ; orders and convictions, ii. 868 



Magistrates, county, and the parishes, ii. 

215-218. Tide Justices of peace. 
Magna Charta, L c. 18, 819 ; commentaries 
on, i. 299 note ; often confirmed, L 811 , 
816 and note ; confirmed by Henry III., 
L 322, 828 ; confirmed by Edward I., 
ii.9 
Magnum Concilium, L 888, 415. Vide 

Council, 
Maintenance. Tide Champerty, 
Manorial courts, L 69, 102, 171 and note, 
174, 192 note, [878 ; peasants and the, 
ii.105 
Manors, L 125, 147; jurisdiction of, i. 

169 seq. 
Margaret of Anjou, it 74, 76 
Maritime power of England dates from 

Cromwell, ii. 258 
Marks, i. 2, 42 

MarleMdge, Parliament at, L 825, 826 
Marriage, Vide Wardship, 
Marshal, the Anglo-Saxon, i. 18 note ; 
the Norman, t 266 ; court, i. 894, 395 
and note ; earl, action against, i. 417 
note ; in Privy Council, ii. 179 ; head 
of Heralds' Office, iL 417 
Masters in (Chancery, L 407, 412 and note 
Maud, i. 136 
Mercia, I 41, 42, 105 
Merton, provisions of, L 826 
Middle dcuses, enfranchised, the, in seven- 
teenth century, ii. 826 note 
Military courts, L 894, 895 and note 
Military, organization of Middle Ages, ii. 
85 ; during the civil wars, iL 252 and 
note ; organization of 1645 passes into a 
standing army, iL 262 ; system, Saxon, 
L 5, 19 ; Norman, i. c. 10 ; blended with 
constitution of shires, L 850-356 ; under 
Tudors, iL 130-182 ; English, anomalies 
of, iL 848 note 
Military (vide also Army); revival of, 
Saxon, i. 162 ; dispute as to command 
of, origin of the civil war, ii. 247 ; 
change from, to standing army, ii. 252, 
262, 263 and note, 278 note ; a new, 
under (}harles II., iL 311, 370; com- 
missions in, ii. 874 
Mill, John Stuart, views of, as to two 

chambers, ii. 394 
Missionaries, early, in England, L 10 
Monarchy, the Anglo-Saxon, L c. 2 
Monarchy, military snprenuusy in, L 19 ; 
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jurt divino, the, of the Stuarts, iL 288 

eeq. ; hereditary, solemn recognition of, 

ii. 277, 278 ; restoration of the heredi- 
tary, IL e.46 
MonasterUi, in Anglo-Saxon epoch, i. 

72 seq^ 74 note ; in Norman epoch, i. 

284 
Monmouthj insurrection of, iL 810 
Montfortj Simon de, i. 206 note, 821, ii. 

68 ; in arms against Henry III., i. 828; 

death of, i. 824 ; summons Pariiament, 

1.880 
Mortimer, proceedings against, i. 417, 

418 note, 484 
Morion* 8 fork J it 161 
Motions of House of Commons under 

Henry IV., ii. 17 
Municipal burgesses, class of, it 94-101 ; 

constitutions, relation of^ to Parliament, 

ii. 827 
Municipal government, in England and 

Germany compared, i. 882 note ; of 

boroughs, ii. 140 seq. ; blow struck at, 

by Crown, ii. 808 * 

Mutiny Bill, iL 848 

N 

National Assembly, i. 83, 84, 88, 99 ; 
church in, 100, 101, 103; recognizes 
William I. as king, i. 116 

National Committee to uphold Charta, L 
306 ; effect of intervention of, i. 814 

Nevill, Testa de, i. 333 

Nisi Prius, i. 367 

Nobility, titles of, i. 432. Vide also 
Peerage, 

Norman and English nationalities con- 
trasted, i. 298 

Normandy, grand contumier of, i. 121 ; 
separation of, from England, i. 294 

Northumbria, i. 4 

O 

Oferhymes, i. 198, 194, note 6 
Officers, great, of the realm, i. 263 
Optimates terras, the, i. 98-100 
Ordeal, trial by, i. 167 
Ordinances and prodamationa, ii. 24 ; 

illegal, enforced by Star Chamber, ii. 

248 
Ordnance, office of, master of the, iL 287 ; 

in modem system, ii. 418 



Ordo judicorum, ii. 860 

Overseers of the poor. Vide Poor, over- 
seers. 

Oxford, Parliament at, L 317, 822, 323, 
831 ; coUoqium at, i. 818 ; resolutions 
of, L 324 note ; Earl of, 325 note ; il 
67 ; provisions of, i. 415 ; Parliament 
at, during the civil war, ii. 249 ; theo- 
logical jurisprudence at, ii. 276 

Oyer and terminer, commissions of, i. 
857,402 



Pandulf, L 317 

Papacy, relation of Anglo-Saxon Church 

to, L 86 and note ; in struggle with the 

temporal power in England, L 329, 

240-245 

Parochial system, development of the, ii. 

c. 36 ; poor relief, iL 202 
Parliament, beginnings of a, L 819 ; name 
of, L 320 ; Mad, at Oxford, L 322, 323 
note ; of prelates and barons, L c 24 
divided into two houses, iL 25-80 
in its completed form, ii. 88-40, 81 
ELing not bound to summon nt stated 
times, ii. 119 ; character of, in fifteenth 
century, ii. 120 ; money grants to, iL 
160, 151 note; controls the adminis- 
tration, ii. 152-154 ; Long, convened, iL 
245; action of, ii. 245-258; declares 
the canons void, ii. 247 ; history of the, 
ii. 247 seq. ; Hump, ii. 274; Barebones, 
the, ii. 262; Convention, the, ii. 274, 
277, 813; Pensioner, the, also called 
Long, ii. 280, 302 ; relations of Crown 
to, in nineteenth century, iL 403-409 ; 
bribery in, ii. 432 

Parliamentary parties, formation of, ii. 
c. 55 ; majorities, George I. and II., 
and, ii. 432 ; government, continental 
views upon, iL 435 note 

Parish, churches, L 74 ; clerk, ii. 199 ; 
parsons of, summoned to Parliament, 
ii. 48 ; constitution of the, under the 
Tudors, iL 196 seq., 213 and note 

Paymaster-General, iL 421 

Peace, King's, L 26 seq. 184, 288 ; justices 
of, institution of office of, L 363 seq. ; 
369 note ; 372 note ; ii, 852 

Peasants, insurrection of, under Richard 
II., iL 104 
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Peerage, hereditability of, tempoial, L 
430-437 ; heir to a, and the House of 
Commons, ii. 92 ; spiritual, restricted to 
archbishops and bishops, ii. 145 note ; 
elevations to the, under the Stuarts, ii. 
821 seq. 

PeerSj court of, i. 417 and note ; judg- 
ment by (vide Judicium parium) ; 
spiritual and temporal, it 81 seq. ; 
number of, under James I., ii. 289 

Fells, clerk of the, ii. 417 

Pembroke, Earl of, i. 318 ; death of, i. 817 

Peter de Roches, bishop of Poitou, i. 818 

Petition of Right, the, ii. 236 and note ; 
importance of, ii. 247 

Petitioners and recusants, ii. 808 

Petitions, receivers of, i. 401 ; iL 12-14 ; 
Common*s right of making, ii. 19 ; 
Committee for, ii. 288 

Permanent, or Continual Council, i. c. 28 ; 
416 ; ii. 110, 143 ; a committee of the 
Great Council. 

Picts, i. 41 

Piepowder, Court of, i. 881 

Placita, communia, i. 282, 803, 886 ; 
ccroncB, i. 281, 802, 884 ; ii. 82 

Plantagenets, courts of the, described, ii. 
116 

Pleas, Court of Common, i. 884r-886 and 
note 

Police^ Anglo-Saxon, i. 26 seq. ; Norman, 
i. c. 12 ; power, Norman, influence 
of Magna Charta upon, i. 808 ; regu- 
lations, various, under Norman king^ 
i. 363 seq. ; system, county, under 
Tudors, ii. 184-140 ; 216-220 ; under 
Republic, ii. 263, 264 ; power controlled 
by law under Tudors and Stuarts, ii. 
345 seq. ; penal laws, ii. 862 

Poor, parochial management of the, ii. 
202 seq. ; overseers of the, ii. 206, 207 
and note, 216, 855, 857 note, 858 ; rate, 
ii. 353 ; gpiardians of the, ii. 855 

Pope releases John from his oath, i. 818 
and note 

Popular assemblieSf rise of, in Germany, 

L98, 99 
^ostmaster-Generalf ii. 421 

"vnunientes, clause of, ii. 49 and note 
yfiire. Vide Statutes, 

and barons fummoned to Par^ 

i.e. 24 
^ of the Kingi ii. 117 feq. ; 



royal, how exercised by Charles II., 

ii.295 
Prethyterians, the, under the Republic ; 

the, denounced at Restoration, ii. 279 
Presentment^ L 187 
Presentment duty, development of, L 190 

and note 
Press, censorship of, passes from Church 

to' the Crown, ii. 175 ; fall of, ii. 807 

note 
Priors summoned to Parliament, L 425 
Privilege of Parliament, ii. 158 
Privy Council, Vide Council, 
Protector, Cromwell as, ii. 258-268, 272- 

274 
Protonotarius, i. 410, 418 
ProvincicU governments, ii. 189 
Puritanism^ ii. 258, 260-262 ; and State 

Church in conflict, ii. 224, 281 
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Quia emptores. Vide Statutes, 
Quorumf the, ii. 374 
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Bate, of hundred and county, 'i. 876 ; 

purochial, ii. 211, seq. ; Church, ii. 212- 

214 ; poor, ii. 858 ; county, ii. 854 ; 

borough and highway, ibid. 
Sating, local, regulated by law, ii. 848 
Bavenspur, landing of Duke of Gloucester 

at, ii. 68 
Beoognitio, L 281 
Bector of parish, ii. 197 
Beotories, ii. 178 

Becusants, Vide Petitioners, and ii. 168 
Bedemptio, i. 181 
Be/orm, Bill of 1882, ii. 445-451 ; of 1867, 

iL451 
Beformation, Parliament of Henry VIII., 

ii. 147 note ; the, ii. 155-167 ; epochs 

of the, it 168 note 
Beformers, ii. 228 
Beichskammergericht (German), ii. 364 

note 
Beliefs, i. 120, 148, 205 
Bepresentation, popular, germs of, L 880 

note; admission of middle classes to, 

i. 846 ; of counties and towns, i. 422 ; 

ii. 889-890; of ruling cUum by peerage, 

ii.877 
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RejnMic, the, ii. c. 89. Vide also Pro- 
lector, 

Beqvke9t»^ Court of. i. 408 note ; in con- 
nection with Privy Council, iL 187 

RnUtratioii^ the, iL c. 40 

Beveimn^ estimate of royal, Norman, L 
203 seq.; Saxon, i. 80 seq.; system 
of, under the Republic, ii. 264, 265 
and note; ordinary and extraordinary, 
of King, ii. 846-848 

Richard /., ransom of, L 215, 216 ; effect 
of the absence of, L 294 

Richard //., sketch of reign oi^ iL 67-69 
and note 

Richard III,, iL 78. 79 

RighU, declaration of, iL 814, 315, 816 
note 

Roger, Bishop of Salisbury, i. 270 

J2o//s, parliamentary, i. 845 ; iL 129 ; 
Master of the, L 408, 412 ; charter, 
patent, dose, and fine, L 410, 411 note 

Rote^ Wars of the, iL 75, 76, 85 

Rotiuii magui Pipa, i. 222 ; ingroeeator, 
L227 

Royal power, legal conceptions oi, ii. 128 
note 

Ruftu, William, L 185, 241 

Rwinymede, i. 299 



Sac and soc, i. 67, 98 

Saocarium, L 219 seq. 

Saladin tithe, i. 215, 877 ; ii. 5 

Salisburi/y homage done to William I. at, 
i. 124, 234 note 

Scotland, Act of Union with, ii. 348 

SaUage, i. 163, 164 note, 203, 210 seq., 
301, 877, iL 5 ; right of Crown vassals 
to assent to imposition of, i. 326 ; 
purchase of immunity from military 
service by, L 351 ; the Great CoancU, 
and, L 418 

Seal, the Great, i. 268 note, 283 ; Keeper 
of the Great, ii. 178 ; Keeper of Privy, 
i. 403 ; Lord Privy, ii. 179 ; Privy, no 
common law writs to be issued under, 
i. 411 ; Lord Privy in modem minis- 
terial system, ii. 417 

Self-government, system of, ii. c. 47? 
magisterial, ii. 385, 386 

Serfdom, abolition of, ii. 104 

Serjeantien, grand, i. 269 note ; lower i. 
9 note 



8erjeant»-at4aw, L 888, 892 and note 

Seuione (special), of justices of the 
peace, iL 867; quarter, iL 868 and 
note 

Settlement, Act of; iL 386. 405 note 

Shafteabwy, Lord, author of Habeas 
Corpus Act, iL 802 note 

8her^, office oi^ under the Normans, i. 
141. 146 ; mobUiaes army, L 158 ; toum 
of, L 177 (vide Vtoeoomitis Furmu) ; and 
the Exchequer, L 219 ; summons jury, 
L 857 ; office of, loses its independent 
jurisdiction, L 862, seq. ; sends knights 
to Parliament, iL 2 note 

Ship money, ii. 289, 240 ; judges recog- 
nize legality of, iL 241 and note; 
Cromwell*s taxes heavier than, iL 264 

Shires, formation of, L 43, 44, 45; 
knights of, sent to Parliament, ii. 1; 
fixed at, ii. 2, 31 ; electoral qualifica- 
tion by 9 Anne c. 5, iL 878 

Shir^erefa, L 28, 24, 58, 56, 61-70, 141 

Shrewtburyj Parliament at, iL 2 

Sigiimund, Emperor, and the Treaty of 
Troyes, ii. 72 

Socage, tenure, iL 96 ; £ree and common* 
ii. 279, 822 

Social reforms, ii. c. 58 

Society, state of, at close of seventeenth 
century, ii. c. 43 

Solicitor, King's, i. 892 

Sovereign rights regulated by law, ii. 
L c. 46 

Speaker, first, of House of Commons, iL 
28, 147 ; chosen from knights of shire, 
u. 92 

Stamford, baronial army collected at, i. 
299 

Star Chamber, The, i. 410 and note; 
effect of Wars of the Roses upon the 
institution of, ii. 133 note; the Privy 
Council as, ii. 183, 184 and note ; pro- 
ceedings in, ii. 185 and note; com- 
pulsory loans raised by, ii. 235 ; powers 
of, usurped by Privy (>>uncil,ii. 138, 139 
note ; swept away by Long Parliament, 
iL 245 ; abolition by Stat 16 Cslt, i. 
c. 10, ii. 287 

State, Secretary of, origin of office of, iL 
180 note ; Council of, ii. 257 ; office of 
two Secretaries of, under Charles IL, 
ii. 287 ; three Seretaries of, at com- 
mencement of nineteenth century, ii. 
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419 ; other SecieUriea of, since added, 
ii. 420 

StaiuieB and ordinanoes distinguiflhed, ii. 
2286q^ 108 

SiatvUSt formal framing of, ii. 28 and 
note; Quia Emptons, i. 148, 889, ii. 
2, 8, 88 ; McBrUniridge, t 188, 825, 847, 
874 note, 421, ii. 197 ; Westminster /., 
L 188 ; Westminster IL, I 188, 857, 
861 ; Winchester (13 Edward I.), i. 
861, 868 ; Merton, i. 862 ; qf Labourers 
(28 Edward III.), i. 865 ; Eutland (10 
Edward I.)* i. 887 ; d^ Scaccario, i. 888 ; 
de IbUagio non Concedendo^ i. 419 note, 
iL 9 ; of Proffiaon (25 Edward TIL), 
ii. 64 ; of Pnvmuntrtf, iL 85, 138, 159, 
988; de Prerogativa Regis, ii. 117; of 
Ifilitia (Philip and Mary), ii. 131 ; of 
Precedence, ii. 178; de Circumspecte 
Agatis^ ii. 200 ; of Bridges, ii. 209 

Steailere, i. 18 note, 19 

Stephen, i. 186, 241 

Steward, office of, i. 18 and note ; Lord 
High, i. 284 ; of the Honsehold, court 
of, i. 895, 396 ; in the Privy Cooncil, 
u. 179 

Straffordf renegade policy of, ii. 238, 244 ; 
impeached, ii. 245 

Stuarts, royal family of, ii. 283 ; dynastic 
character of reig^ of, ii. 234 note; 
expulsion of the, ii. c. 42 

SL Albans, battie of, ii 75 

SiAinfeudation, prohibited by Statute of 
Quia Emptores, I SS9 

StApana, writ of, i. 409 

Summons to Parliament, i. 424 seq. ; 
general and special, ii. 8 

Supplies, right of voting money, ii. 150 

Sureties, i. 30 note, 184 

Surveyor, Court of General, ii. 188 note 

Sussex, kingdom of, i. 41 and note, ibid. 

Swanimote, court of, i. 896 



TaOlables, i. 342 

TaUagium, i. 151, 152, 203, 210 seq. ; ii. 

6, 9. Vide also Statute de Tallagio non 

Conoedendo, 
TaUy, L 221 
TaUarum** case, ii. lA5 
Tax, war, i. 215; income, i. 378, 379 

and note. 
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Taxation, Anglo-Saxon, i. 84 ; Norman 
direct, i. 203 ; of counties and towns, 
under Edward I., ii. 4 seq. ; develop- 
ment of parliamentary, ii. 40 note, 
assessed, ii. 848 note ; experiments in, 
down to close of Middle Ages, ii. 384 
note. 

Taxes, right to grant, ii. 11 ; parlia- 
mentary, participation of counties and 
boroughs in raising, ii. 139 ; assessment 
of, ii. 140 ; system of local, in eighteenth 
century, ii. 382, 383 note 

Tenure, early, in Anglo-Saxon times, L 4 ; 
feudal, i. c. 8 ; burgage, ii. 96, 98 

Test Acts. Vide Acts. 

Testa de Nevill, iir87 note 

Thanehood, i. 12, 13 note, (>9 

Thanes, i. 12, 21, 36, 89, 90, 93, 96, 125 ; 
actions brought against, i. 176 ; i. 338 

Theodore, Archbishop, i. 71, his sub- 
division of dioceses, i. 74 

TUhes, i. 77 

Ttthings, i. 50, 51, 185, 352, 375 ; rate, ii. 
382 

Toils, i. 84 note 

Tonnage and poundage, ii. 150, 151 note, 
265 note 

Tories, iL 425 ; watchword of the, ii. 424 ; 
policy of, ii. 430 ; and the Reform Bill 
of 1832, ii. 4-16 

Towns, English, under Richard I., i. 296 ; 
constitution of at close of Middle Ages, 
i. 381 ; taxation of, ii. 4 ; inner life of, 
in the Middle Ages, ii. 101 ; citizens 
of, enfranchised, ii. 325 seq. 

Trade, regulations affecting, ii. 137 

Trail baston, justice of, i. 368 

Treasurer, i. 268, 269 and note ; Lord in 
Privy Council, ii. 179, 286 ; powers of, 
since George I., delegated to a body, ii. 
416 

Treasury, the department of, ii. 417 note 

Tresilian, Chief Justice, i. 390 

Trial, fair, i. 360 ; by jury. Vide Jury. 

Trinoda necessitas, i. 213 : ii. 208 

Tudors, parliamentary constitution under, 
ii. c 82 ; attitude of, towards liberties 
of Parliament, ii. 154 

U 

Unions, system of, extended, i. 379 seq. 
Upper House, the. Vide House. 
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Yagranoyt legiiUtion affecting, ii. 202, 
208 

roMolf, do foit of court, i. 167 ; greater, 
i. 884; of Crown, support King in 
ecclesiaftical dispute, i. 289; Crown 
and sub-, in the feudal courts, i. 267, 
268, 261, 887 ; Crown, advance of to- 
wards a constitutional position, i. 826 
seq. ; lesser, send representatiTes to 
Parliament, i. 381 ; classes of, described, 
334-841 

IVnIicf, jurors not responsible for legality 
of, it 801 

Verioaltvnga juritdictum (German), ii. 
871 note 

Vettry, the parish, ii. 202, 213-215 ; select, 
formation of, ii. 355 

Vicarages^ ii. 173 ; vicar, ia. 197 

Vioe-comeg, Norman, i. 141-144, 157, 172 ; 
tumuMj i. 190 ; om Jutticiary^ i. 166 ; 
procedure be/ore, i. 169 note, 176 seq., 
281 ; tumutf Vice, i. 844, 373 ; office of, 
existing undei system of self-govern- 
ment, ii. 851 . 

Village^ eovaimities, i. 49 (vide also 
Paruh) ; constitution consolidated by 
Tudor legislation, iL 211 ; festivities, 
ii. 213 note 

VilUinSj rehttions between freeholders 
and, i. 343 note 

VHUin-tenurey remnants of, at close of 
Heventeenth century, it. 329 



Wardihip^ i. 120, 121 and note, 205 

Wertgeldy i. 12; of King, i. 17, 83 

Weuex, kingdom of, L 41 and note, 107 

WettminMier^ colloqium at, i. 818 ; Parlia- 
ment at, ii. 2 

W^t^s and Tories, ii. 308, 425 ; proposals 
of, to introduce universal suffrage, ii. 
879 ; watchword of, ii. 424 ; ministry 
of, contrasted with Tory, ii. 410 ; policy 
of, u. 430 

Wio-gerifa, i. 67 

WindietUr, Parliament at, 1265, i. 325 
note 

WUkee, election of, ii. 379 

WiUiam the Conqueror, i. 112 note, 247 ; 
his policy, i. 115-118 ; and the Church, 
i. 240 note ; III. and Mary, ii. 336, 337 

WUan, i. 94, 107 > 

WUenagemdte, i. 13, 39 note, 69, 70, 101 
and note, 103, 247, 248, 265, 256 

Wodany I 37, 40 

Woodmote, court of, i. 396 

Woollen^ manufactures, legislation con- 
cerning, i. 364 note ; ii. 137 

Wormt, Beichstag at, i. 262 

Writs, procieeding from Chancery, i. 393 ; 
commencement of an action by, i. 394 
note; of Novell diueiein and mart 
dauncestor, i. 393 ; of PrcBtnunientes, ii. 
51 ; of PnBmunire/aciat, ii. &i, b5; dc 
heretioo oomburendo, ii. 58 ; certiorari 
facicu, ii. 218, 869 and note; Habea* 
Corput, ii. 301 and note, 306, 369 ; Quo 
Warranto, ii. 370 note 



W 

Walpole, leader of the cabinet, ii. 414 

Wapentake, i. 49, 66 

IViir, the civil (vide Civil) ; Secretary for, 

ii. 420 note, 421 
Ward and Liveries, court oi^ ii« 188 



York, Duke of, ii. 68, 73, 75; damages 
given in favour of, under Charles II., 
ii. 301 



Zvcingli, ii. 223 
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